Significant Changes to
Government Advertising Act,

2004 Lead to More Publicly
Funded Partisan Advertising

Ontario enacted the Government Advertising Act,
2004 (Act) more than a decade ago to ensure that
no public money would pay for advertising that
gives the government a partisan advantage. The
Act required the Auditor General to review most
government advertising and, in cases where we
deemed it not partisan, to issue a formal approval
before the item could be used. The Act also set out
standards to guide this work, and gave the Auditor
General discretionary authority to determine what
is partisan.

The Act remained unchanged until last year,
when the government enacted significant amend-
ments that weakened the Act and opened the door
to publicly funded partisan and self-congratulatory
government advertising on television and radio, in
print and online.

It is noteworthy that Ontario weakened its Act,
the first such legislation in the world, just as other
Canadian jurisdictions are seeking to tighten limits
on partisan government advertising.

In May 2016, for example, the federal govern-
ment introduced interim regulations, which took
effect immediately, requiring its departments to
submit proposed advertisements valued at more

Review of Government
Advertising

than $500,000 for review by Advertising Standards
Canada, a national not-for-profit organization that
administers the Canadian Code of Advertising
Standards.

The new regulations require federal-government

advertising to be objective, factual, and explana-
tory, and to refrain from using the name, voice or
image of a minister, MP or senator. The federal gov-
ernment also asked the Auditor General of Canada
to conduct an audit of this review process to evalu-
ate its effectiveness, and plans eventually to draft
legislation enshrining the new regulations.

Also in May 2016, a British Columbia opposition
party introduced a bill in the legislature modelled
on the previous Ontario Government Advertising Act.

The amendments last year to the Ontario Act
did away with the Auditor General’s discretionary
authority under the original Act, providing instead
a specific and narrow definition of what is partisan.
This definition is the only measure we can use in
our reviews.

We believe that as a result of the amendments,
Ontarians have in the last year paid millions of dol-
lars for advertising designed primarily to present the
government in a positive light rather than to inform.
(We provide examples further in this section.)

An approval from the Auditor General is
still required under the amended Act before an
advertisement can run. However, this approval
has become a foregone conclusion because the
amended Act stipulates that an advertisement is
partisan only if:

755



“it includes the name, voice or image of a
member of the Executive Council or a member
of the Assembly, unless the item’s primary
target audience is located outside of Ontario;
“it includes the name or logo of a recognized
[political] party ...;

“it directly identifies and criticizes a recog-
nized party or a member of the Assembly; or
“it includes, to a significant degree, a colour
associated with the governing party ...”

The government also repealed standards in the
original Act that stipulated each item submitted to
our Office had to be a reasonable means of:

informing people about government pro-
grams, policies and services;

informing people about their rights and
responsibilities;

changing social behaviour in the public inter-
est; or

promoting Ontario as a good place in which to
live, work, invest, study or visit.

We found the old standards useful and effective
in our review process to promote transparency and
accountability in government advertising. These
standards also helped ensure that items provided
useful information and did not unduly promote the
governing party or criticize its opponents.

We urged the government last year to reconsider
the amendments, and we issued a Special Report
(www.auditor.on.ca/en/content/specialreports/
specialreports/GAA_en.pdf) outlining our
detailed concerns. We noted that the proposed
amendments could lead to government advertising
that would meet the requirements of the Act, but
still be considered partisan by any reasonable
measure. This type of advertising, we wrote, would
be of little value to the taxpayers who paid for it.

We also advised that the amendments could
damage the credibility of the Auditor General as an
independent Legislative Officer working at arm’s
length from the government because the amended
Act would require our Office to “rubber stamp” all
government advertising as non-partisan.

The government nonetheless enacted the
amendments, which took effect on June 16, 2015.
Since then, our Office has had to approve advertis-
ing in the areas of pensions, the environment, infra-
structure, health and education that we believe had
as their primary purpose to promote the govern-
ment’s partisan political interests or give the gov-
ernment credit for its accomplishments, rather than
to inform citizens. We present examples below.

Less than a month after the new Act took effect, we
had to approve as compliant with the Act a radio
and digital advertising campaign from the Ministry
of Finance on the Ontario Retirement Pension Plan
(ORPP), a signature government policy introduced
in the 2015 Budget. A few weeks later, while these
advertisements were still running, the Ontario
Liberal Party launched a television advertisement
in which the Premier spoke about ensuring that
Ontarians have a decent pension on which to retire.

Under the original Act, we could have addressed
the overlap between the publicly funded advertise-
ments and the political-party commercials by requir-
ing the government to pull its commercial so as to
avoid spending tax dollars to reinforce the partisan
messaging of the Ontario Liberal Party spot. We
would also have had the authority to disallow the
Ministry of Finance item in the first place because it
claimed the ORPP was “here” when, in fact, it was
only scheduled to begin operating in 2017.

In August 2015, the government submitted three
TV spots on the ORPP that, as with the previous
submission, we had to approve under the amended
legislation. However, we noted our significant con-
cerns about their content and timing.

We found that the ads could leave the impres-
sion that the ORPP will in fact close the retirement
savings gap rather than just “help shrink” it, which
could be misleading. We also noted that the ads
could be seen as partisan because they aired during
a federal election campaign that included verbal
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disagreements between the Liberal Premier and the
Conservative Prime Minister over the ORPP.

The government spent more than $5.7 million
to advertise the ORPP in the 2015/16 fiscal year.
However, it scrapped its plans to create the ORPP
in June 2016 after reaching an agreement with the
federal government on changes to the Canada Pen-
sion Plan (CPP). In total, it spent up to $8.1 million
to advertise the ORPP over the past two fiscal years.

In July 2016, the government submitted a radio
ad, and later digital ads, promoting benefits of
the proposed CPP enhancements. We expressed
concerns that the subject matter of the ads was
beyond the Ontario government’s jurisdiction, that
the proposed changes to the CPP were still subject
to federal parliamentary approval and, if passed,
would not take effect until 2019. We noted that the
ads were self-congratulatory and aimed at ensur-
ing that the provincial government got credit for
CPP changes to come, rather than providing the
public with any useful information. We would have
rejected these ads under the previous Act. However,
the amended Act required us to approve them as
being in compliance with the legislation.

The government spent nearly $3 million in 2015/16
(and projected to spend another $2.85 million more
in 2016/17) on a series of ad campaigns on the
environment that could be seen as self-congratula-
tory and, in some cases, misleading.

One commercial, submitted in November 2015,
depicted animals that an announcer addressed as
“fellow Ontarians.” We had to approve the com-
mercial as being in compliance with the standards
of the amended Act. However, we also advised the
government that this ad suggested the animals
represent the electorate and they are “responding
enthusiastically” (as described in the script) to
the actions taken/to be taken by the government
regarding the environment.

We also observed that a digital campaign, sub-
mitted in March 2016 promoting the government’s
contemplated cap-and-trade program, was mislead-
ing in that it conveyed the sense that a cap-and-
trade program was already in place when in fact
the program was tentatively to be launched in 2017.
Although we had to approve the advertisements,
we also advised that they left the overall impression
that industry will be financing the program, even
though the Ontario consumer will bear most of the
cost through increased home heating, electricity
and fuel costs.

In May 2016, we had to approve as compliant
with the legislation two television campaigns on cli-
mate change that featured a well-known Canadian
environmentalist and young children. We advised
the government that the campaigns provided
viewers with no useful information, and we noted
that one of the spots appeared designed to create
apprehension about the effects of climate change
so viewers will be more likely to support Ontario’s
Climate Change Action Plan. We also noted that
both campaigns fostered a positive impression of
the government party.

We had to approve as compliant with the legisla-
tion three campaigns that straddled the 2015/16
and 2016/17 fiscal years, and for which complete
information about costs was not yet available.
All three appeared designed primarily to give the
government credit for its accomplishments, and we
describe them below:
A campaign to promote “Ontario’s nearly
$160 billion investment in infrastruc-
ture.” In having to approve this campaign as
compliant with the legislation, we advised
the government that none of the proposed
advertisements mentioned the fact that
this spending will be spread over the next
12 years—a period in which there could be at
least three provincial elections that could alter
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this spending plan, as well as any number of
other unanticipated economic developments.
We also observed that the government’s own
submission for the advertisements noted that
polling indicates less than 50% of Ontarians
have any familiarity with the government’s
investment in public infrastructure. This led
us to believe that the overall thrust of these
advertisements was self-congratulatory and
aimed at ensuring that the government gets
credit for its potential future spending plans.
A campaign to tell Ontarians that the gov-
ernment is increasing health-care funding
by $1 billion in the current fiscal year. In
its submission for these print and radio ads,
we noted that the government cited “survey
results showing that many Ontarians believe
that severe cuts are happening within the
health-care system.” In reviewing and hav-
ing to approve these ads as compliant with
the legislation, we noted that the campaign
appeared to be self-congratulatory and aimed
at ensuring that the government gets credit
for its planned health-care spending. We also
advised the government that these advertise-
ments would not have passed under the previ-
ous Act because we would have determined
that a primary objective of these advertise-
ments is to foster a positive impression of

the governing party, rather than provide the
public with useful information.

A campaign to promote the fact that
Ontario schools provide “a world-class
education” and that “more Ontario stu-
dents are reaching their potential than ever
before.” In having to review and approve the
submission as compliant with the legislation,
we advised the government that these vague
scripts would not have passed under the
previous Act because they appeared aimed at
fostering a positive impression of the govern-
ment and did not provide the public with any
useful information.

Since 2011, we have asked the government to
include all digital advertising in our review man-
date. A new regulation under the amended Act does
give us the authority to review “an advertisement
consisting of video, text, images or any combination
of these that a government proposes to pay to have
displayed on a website.”

However, this regulation specifically exempts
advertisements on social media websites, including
Facebook, Twitter, Instagram, etc., and advertise-
ments displayed on a website by search-marketing
services such as Google AdWords. In the fiscal year
ending March 31, 2016, the government spent
just over $3.78 million on digital ads that were
exempt from our review. Our Office continues to
have no authority to ensure this spending is for
non-partisan purposes. (See Figure 1 for total
government spending on digital advertising). Since
the amended Act added digital ads to our review
mandate, the number of ads we examine yearly has
nearly doubled, but we have to provide a “rubber

Figure 1: Advertising Expenditures, 2007-2016
($ million)

Source of data: Office of the Auditor General of Ontario/
Advertising Review Board

Reviewable types of media under the Act-
$70 TV, radio, print and billboard
7 (includes digital after June 16, 2015)

Internet
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stamp” approval because we are approving the ads
for compliance with legislation and cannot with-
hold approval based on partisanship.

As such, because we are merely “shuffling
paper” now, the addition of digital media to our
review authority is not meaningful in light of the
legislated limits on our ability to determine what
constitutes a partisan advertisement.

Provincial Crown corporations and agencies also
spend millions to advertise, but unlike government
ministries, these organizations are not subject to our
review under the Act. We believe this has the poten-
tial to allow the government to benefit from favour-
able advertising by these exempt organizations.

In September 2015, the provincially owned
Ontario Power Generation (OPG) announced it
was launching a new “public awareness campaign
called Powering the Future, which highlights the
company’s transformation to Ontario’s clean power
generator.”

The television, print and digital campaign,
which ran in fall 2015 and spring 2016 at a cost
of more than $3 million, portrayed the province’s
move away from coal-fired electricity production in
glowing terms. The last coal-fired plant in Ontario
was closed in 2014 and the environment was bene-
fitting as a result, the campaign said.

However, a complaint was made to Advertising
Standards Canada that the TV commercial was
misleading because it said that 99% of the power
produced in Ontario is free of greenhouse gas
emissions; in fact, Ontario still depends on gas-
powered plants to generate some power. Although
the ad campaign has stopped airing on TV, OPG has
changed the spot available on-line to clarify that it is
OPG-generated power that is 99% free of emissions.

The suggestion that a government might benefit
from advertising paid for by a Crown corporation
warrants further discussion because such advertising
can constitute publicly funded partisan advertising.

The Legislature’s Standing Committee on General
Government held hearings over the spring and
summer into Bill 201, the Election Finances Statute
Law Amendment Act, a proposed law to impose
new restrictions and rules on political advertising
by political parties and third parties during pre-
election and election periods.

Bill 201 was proposing to limit the amount that
a political party and a third party could spend in
the six months preceding an election. Political
parties could spend $1 million and third parties
$600,000. Third parties would also be limited
to spending$100,000 during the election period
itself. However, it was unclear whether government
advertising fell under the definition of political
advertising and thus would be bound by the limits
imposed on third parties.

I appeared before the Committee on August 11,
2016, and raised the possibility that Bill 201 did not
restrict the government from spending millions of
public dollars on advertising that would allow the
government to have a partisan advantage.

[ recommended that to address this, the govern-
ment should reinstate the discretionary powers of
the Auditor General in the Act to ensure that gov-
ernment advertising, especially prior to and during
an election campaign, does not give the governing
party a partisan advantage.

When the Legislature prorogued on Septem-
ber 8, 2016, Bill 201 died on the Order Paper. A new
election finance reform bill, Bill 2, was introduced
on September 13. It included a change from the
previous version regarding government advertis-
ing: It proposed that 60 days before a scheduled
election period, government advertising would be
limited to only those ads communicating essential
information (e.g., public health warnings). The
same rule would apply during the campaign period.

[ submitted a written presentation to the legisla-
tive committee hearings for Bill 2 in November
2016, reiterating my view that unless my discretion-
ary powers in the former Act were reinstated, the
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governing party, through its use of government
advertising, would continue to have a partisan
advantage.

In the fiscal year ending March 31, 2016, we
reviewed 1,384 final advertising items in 229
submissions. This includes 26 preliminary review
submissions comprising 111 advertisements which
were at an early stage of development. The value of
this government advertising was nearly $43.65 mil-
lion. Excluded from this total is the $3.78 million
spent on digital advertising that is exempt from our
review (this includes ads placed on social media
websites and ads displayed as a result of using a
search marketing service) and $2.49 million the
government spent on digital advertising in the first
three months of the fiscal year, prior to the changes
in the Act. Including these amounts, the total value
of government advertising for the fiscal year was
$49.9 million.

See Figure 2 for a breakdown of costs by gov-
ernment ministry, and Figure 3 for a breakdown of
spending by medium.

Figure 3: Advertising Expenditure by Medium, 2015/16

Source of data: Ontario government ministries/Advertising Review Board

TV ($12.68 million) ‘

Digital* ($11.74 million)

Out-of-Home
($5.50 million)

Radio ($5.66 million) |

Print ($6.31 million)

*Includes costs of all digital advertising (including $6.27 million that is
exempt from our review).

This compares to 653 individual items in 182
submissions with a value of $20.85 million in the
previous fiscal year. Although digital advertising
was not reviewable by our Office, the government
spent $9.16 million on digital ads. In total, the gov-
ernment spent just over $30 million on advertising
in the fiscal year ending March 31, 2015. Figure 4
shows a breakdown of government advertising
costs since 2010. Since the changes to the Act came
into effect last June, government spending on
advertising has increased.

The substantial increase from last year is partly
attributable to the inclusion of some types of digital
ads to our review mandate, but is likely due to the
running of more ads that would not have been
approved by our Office under the previous version
of the Act.

The top 10 advertising campaigns in 2015/16
by expenditure are listed in Figure 5. These 10
campaigns accounted for almost 79% of the total
reviewable expenditure on advertisements that our
Office reviewed in the past fiscal year. It is worth
noting that the ORPP and Climate Change ad cam-
paigns would not have passed our review prior to
the 2015 amendments to the Act.

Figure 4: Advertising Expenditures, 2010-2016

($ million)*

Source of data: Office of the Auditor General of Ontario/
Advertising Review Board
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* These yearly expenditures include digital advertising.
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Figure 5: Top 10 Advertising Campaign Expenditures for 2015/ 16*

Source of data: Ontario government ministries/Advertising Review Board

Expenditure

Campaign? Ministry ($ million)
ORPP Finance 5.73
Sexual Violence and Harassment Citizenship, Immigration and International Trade 5.61
Health and Physical (Sexual) Education Education 4.95
Pan Am/Parapan Am Traffic Management Transportation 3.66
Climate Change Environment and Climate Change 2.94
Foodland Ontario Agriculture, Food and Rural Affairs 2.79
Smoking Cessation Health and Long-Term Care 2.61
Ontario Savings Bonds Finance 2.28
Healthy Kids Community Challenge Health and Long-Term Care 1.68
Immunization Health and Long-Term Care 1.45
Total 33.70

1. Campaign expenditures include digital advertising costs incurred after June 16, 2015.
2. Elements of this may include TV, print, radio, out-of-home, and/or digital advertising.

The amended Act requires us to render a deci-
sion on compliance with the legislation within five
business days. Although the time required for a
decision varies because of other work priorities, the
average turnaround time during the past fiscal year
was 3.3 business days. The amended Act requires us
to render a decision on compliance with the legisla-
tion on preliminary reviews in nine business days,
but our average turnaround time last fiscal year was
just over three business days.

Two Violations under the Amended Act

We found all advertising submitted to our Office in
the 2015/16 fiscal year complied with the amended
Act, with the exception of two preliminary review
submissions.

The first violation, from the Ministry of
Economic Development, Employment and Infra-
structure, involved a television script about the gov-
ernment’s infrastructure-spending plans (discussed
previously). We found it violated the Act because
the advertisement directed viewers to a web page
that contained the name and image of the Premier,
in violation of Section 6(2) (a) of the revised Act.

The Ministry subsequently changed the web
page and resubmitted the commercial, and we
issued a compliance-with-legislation approval for
the amended advertisement under the revised Act.

The second violation, by the Ministry of the
Environment and Climate Change, involved a tele-
vision script for the government’s Climate Change
campaign that failed to include a statement saying
the ad was paid for by the Government of Ontario,
as required in Section 6(1)1 of the revised Act.

Overview of Our New

Compliance Function

What Falls under the Act

The Act applies to advertisements that government
offices—specifically, government ministries, Cab-
inet Office and the Office of the Premier—propose
to pay to have published in a newspaper or maga-
zine, displayed on a billboard, displayed digitally
in a prescribed form or manner, or broadcast on
radio or television, or in a cinema. It also applies to
printed matter that a government office proposes



to pay to have distributed to households in Ontario
by bulk mail or another method of bulk delivery.
Advertisements meeting any of these definitions are
known as “reviewable” items and must be submit-
ted to our Office for review and approval for com-
pliance with the amended Act before they can run.

In addition, all proposed television and cinema
commercials, along with bulk-distributed printed
materials (householders) must be submitted before
they are completed for preliminary review by our
Office for compliance with legislation in each lan-
guage the government intends to run them. After
receiving a preliminary approval, these proposed
advertisements must be resubmitted in their final
form for approval. (Under the old Act, preliminary
reviews were voluntary, and could be submitted
in a single language. This was a more efficient and
streamlined process.)

The Act requires government offices to submit
reviewable items to our Office. They cannot pub-
lish, display, broadcast, or distribute the submitted
item until the head of that office (usually the dep-
uty minister) receives notice, or is deemed to have
received notice, that the advertisement has been
approved for compliance with legislation.

If our Office does not render a compliance deci-
sion within the five business days set out in regula-
tion, then the government office is deemed to have
received notice that the item is in compliance with
the Act, and may run it.

If our Office notifies the government office that
the item is not in compliance with the Act, the item
may not be used. However, the government office
may submit a revised version of the rejected item
for another review. Compliance approvals are valid
for the life of the proposed media campaign.

The Act excludes from our review advertise-
ments for specific government jobs (but not generic
recruitment campaigns) and notices to the public
required by law. Also exempt are advertisements on
the provision of goods and services to a government
office, and those regarding urgent matters affecting
public health or safety.

In conducting its review, the Auditor General’s
Office now only determines whether the proposed
advertisement is in compliance with the amended
Act. The following are the areas that the advertise-
ment must be in compliance with:

1. It must include a statement that it is paid for
by the government of Ontario.

2. It must not include the name, voice or image
of a member of the Executive Council or of
a member of the Assembly, unless the item’s
primary target audience is located outside of
Ontario.

3. It must not include the name or logo of a rec-
ognized party.

4. It must not directly identify and criticize
arecognized party or a member of the
Assembly.

5. It must not include, to a significant degree, a
colour associated with the governing party.

We have no authority to consider any other fac-
tors, such as factual accuracy, to determine whether
an item is partisan.

Since assuming responsibility for the review of gov-
ernment advertising in 2005, our Office has worked
with the government to clarify procedures to cover
areas where the Act is silent. What follows is a

brief description of the significant areas that have
required such clarification over the years.

Although websites were not specifically reviewable
in the original Act, we took the position that a web-
site or similar linkage used in an advertisement is an
extension of the advertisement. Following past dis-
cussions with the government, our Office came to an
agreement soon after the legislation was first passed
that the first page, or “click,” of a website cited in a
reviewable item would be included in our review.
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We consider the content only of the first click,
unless it is a gateway page or lacks meaningful
content, in which case we review the next page.
We examine this page for any content that may
not meet the standards of the amended Act. For
example, the page must not include a minister’s
name or photo.

The government significantly increased its presence
on social-media sites over the years, and our Office
often receives advertisements for approval that use
icons pointing to various social-media sites.

Although the original Act was silent on social
media, we reached an agreement with the govern-
ment that we would perform an initial scan of any
social-media channel cited in an advertisement to
ensure that the standards of the Act are being fol-
lowed. We do, however, recognize that content on
these networks changes frequently and can at times
be beyond the control of the government office, so
our limited review focuses only on the content that
the government controls.

Government funds provided to third parties are
sometimes used for advertising. The government
and our Office agreed in 2005 that third-party
advertising must be submitted for review if it meets
all three of the following criteria:
A government office provided the third party
with funds intended to pay part or all of the
cost of publishing, displaying, broadcasting or
distributing the item.
The government granted the third party
permission to use the Ontario logo or another
official provincial visual identifier in the item.
The government office approved the content
of the item.

This agreement currently remains in place. In
the last fiscal year, our Office received 19 ads for
review from the Ministry of Natural Resources
and Forestry on a campaign done in partnership
with Forests Ontario (a non-profit organization
supporting forest restoration and stewardship)
regarding the 50-Million-Tree Program that would
constitute third-party advertising.
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