Background

The Financial Services Commission of Ontario
(FSCO) is an agency accountable to the Ministry of
Finance and responsible in Ontario for regulating
pension plans; the insurance industry; the mort-
gage brokerage industry; credit unions and caisses
populaires; loan and trust companies; and co-
operative corporations. Credit unions and caisses
populaires differ from banks in that they are owned
by their members and are generally non-profit
organizations. Co-operative corporations (known
as co-ops) are owned and controlled by their mem-
bers and pool their resources to provide members
with products, services, workers and housing.

FSCO’s mandate is to provide regulatory ser-
vices that protect the public interest and enhance
public confidence in Ontario’s regulated financial
sectors through registration, licensing, monitoring
and enforcement. FSCO also makes recommenda-
tions to the Minister of Finance on legislation and
regulations relating to regulated financial sectors.
FSCO’s senior official, the Superintendent of
Financial Services, is responsible for the general
supervision of pensions and the regulated financial
sectors under the Financial Services Commission of
Ontario Act, 1997 and 11 other statutes that govern
the regulated sectors.
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Financial institutions are subject to both market-
conduct regulation and prudential regulation.

Market-conduct regulation focuses on the
relationships between consumers and licensed or
registered businesses and individuals, and between
pension plan members and pension plan adminis-
trators. Market conduct, or the conduct of business,
is influenced by many factors, including the legal
framework, established best practices, codes of con-
duct and the expectations of consumers or pension
plan members.

Prudential regulation focuses on financial
stability and the long-term ability to meet finan-
cial obligations. This type of oversight applies to
financial institutions such as insurance companies,
credit unions or caisses populaires, and pension
plan administrators.

In the 2013/14 fiscal year, total FSCO operating
expenditures were $87.9 million, of which about
$29 million was spent by its Pension Division
and Licensing and Market Conduct Division. The
remaining expenditures related to regulation and
oversight of the auto insurance sector, the subject
of an audit we conducted in 2011. FSCO employs
about 150 staff who deal directly with pension
plans and the regulated financial sectors, and it
recovers 98% of its costs in these areas from regu-
lated bodies.
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The Pension Division of FSCO is responsible for
the administration and enforcement of the Pen-
sion Benefits Act (Act) and supporting regulations.
The Act requires every employer that establishes

a pension plan in Ontario to register the plan with
FSCO and comply with the reporting and fiduciary
responsibilities set out in the Act. Pension plans
are administered by a plan administrator, who
may also be the employer sponsor. The Act cov-
ers employees who currently work, or previously
worked, in Ontario (and in some cases other juris-
dictions) and who are members, former members
with a deferred pension or retired members of a
provincially regulated pension plan. Pension plans
in federally regulated industries such as banking,
telecommunications and airlines are overseen by
the federal Office of the Superintendent of Finan-
cial Institutions.

The pension benefits paid to members depend
on whether the plan is a defined-benefit plan,
defined-contribution plan, or a hybrid of the two.

In a defined-benefit pension plan, the amount
of pension income a member will receive each year
after retirement is predetermined, and calculated
using a defined formula usually based on years of
employment, age at retirement and salary level, or
a flat dollar amount. While employers and employ-
ees (in contributory plans) contribute to the plan,
employers typically assume the financial risk that
there may not be enough money in the plan to pay
for future benefits because of volatility due to fluc-
tuating investment returns and interest rates.

A defined-contribution pension plan, on the
other hand, is less risky for employers because the
level of future annual pension payments is not pre-
determined. Instead, it is based solely on the sum of
employer and employee contributions over time and
investment returns on those contributions, minus
administration costs. Members do not know how
much their pension benefits will be until they retire,
and the plan administrator has no obligation to pay
out more than the funds available in the plan.

Figure 1 describes the more than 7,300 pension
plans, with about 3.8 million members, registered
with FSCO. As of August 31, 2014, FSCO regulated
3,487 defined-benefit plans, 3,150 defined-
contribution plans and 686 hybrid plans. For
purposes of reporting, FSCO treats all hybrid plans
as defined-benefit plans. The Appendix provides a
three-year summary of pension plans by type and
membership.

The Pension Benefits Guarantee Fund (PBGF)
was established in 1980 under the Pension Benefits
Act and provides protection, subject to specific
maximums and exclusions, to Ontario members
and beneficiaries of single-employer-sponsored
defined-benefit pension plans in the event the plan
sponsor becomes insolvent. The PBGF does not
cover certain types of small plans (for example,
“individual pension plans,” which include plans
of up to three members); all multi-employer and
jointly-sponsored defined-benefit plans; or large
plans listed in the regulations to the Pension Benefits
Act sponsored by named private or government
employers, including the Ontario government, sev-
eral municipalities, General Motors of Canada Ltd.,
and certain plans of Essar Steel Algoma Inc.; or any
defined-contribution pension plans.

The PBGF was intended to be self financing
through annual premiums paid by single-employer-
sponsored defined-benefit pension plans. Since
1980, the PBGF has collected $1 billion in pre-
miums, and in 2010 it received a $500-million
grant from the Ontario government. Over the same
period, it paid out $1.4 billion in claims.

The Licensing and Market Conduct Division
administers and enforces the requirements of the
Insurance Act, the Credit Unions and Caisses Popu-
laires Act, the Co-operative Corporations Act, the
Mortgage Brokerages, Lenders and Administrators
Act, 2006, and the Loan and Trust Companies Act.
Figure 2 shows the type and number of individuals
and businesses in the regulated financial sectors
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Figure 1: Pension Plans Registered with FSCO, as of August 31, 2014

Source of data: Financial Services Commission of Ontario

# of Members
Type of Plan # of Plans (million) Description of Plan
Single-employer 7194 1.7 A single employer, or several related employers within a corporate
pension plan (SEPP) group, participate and contribute to the same pension plan. A SEPP

can be provided to all or just certain classes of employees.

It is usually administered by the plan sponsor (employer) with input
from members on certain plans. For defined-benefit plans, the
employer is responsible for covering any pension obligations that
exceed pension assets. For defined-contribution plans, the pension
obligations equal the assets available.

About half of the defined-benefit plans are covered by the Pension
Benefits Guarantee Fund, whereas the remainder either do not qualify
or are exempt.

Multi-employer pension 119 0.9 Two or more unrelated employers participate and contribute to the
plan (MEPP) same pension fund. MEPPs are typically established in industries with
unionized employees.

The employees’ collective agreement establishes employers’
contributions. The level of member benefits is established by the
board of trustees that administers the MEPP. Members’ pensions are
considered a target and are not fixed; should employers’ contributions
not be sufficient to cover pension benefits then members’ benefits
could be reduced.

These plans are not covered by the Pension Benefits Guarantee Fund.

Jointly sponsored 10 1.2 Public sector plans, including municipal and provincial government
pension plan (JSPP) workers, teachers, and public transit.

Decision making for a JSPP is shared by the employer(s) and plan
members. This includes all decisions about the terms and conditions
of the plan, any amendments to the plan, and the appointment of
the plan administrator. If a jointly sponsored pension plan becomes
underfunded, both plan members and the employer are jointly
responsible for making any required additional contributions to deal
with the shortage of funds. No reduction in earned pension benefits is
permitted, unless the plan is wound up.
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These plans are not covered by the Pension Benefits Guarantee Fund.
Total 7,323 3.8

that the Licensing and Market Conduct Division y : y
registers or licenses. Audit Objective and Scope

The Division examines market conduct by
investigating all complaints related to the regulated
sectors for possible enforcement action, and by
conducting on- and off-site compliance audits, or

Our audit objective was to assess whether FSCO
had effective systems and procedures in place for its
. . regulation of pension plans and financial services
examinations, for certain sectors. ) . )
(insurance, mortgage brokers, credit unions, caisses
populaires, loan and trust companies, and co-

operative corporations) in Ontario to:



Figure 2: Financial Institutions Regulated by FSCO, as of March 31, 2014 *

Source of data: Financial Services Commission of Ontario

Insurance companies 339 Automobile insurance, life insurance, health and travel insurance, and property

Insurance agencies 5,145 and casualty insurance are covered.

Insurance brokers 17875 Allinsurance companies, agents, corporate insurance agencies and insurance

Insurance agents 48213 adjusters operating in Ontario must be licensed with FSCO. However, most

I i 1,728 insurance companies are federally incorporated and are regulated by the federal

nsurance adjusters ’ Office of the Superintendent of Financial Institutions.

FSCO has arrangements in place that permit insurance brokers to be licensed and
regulated by their association, the Registered Insurance Brokers of Ontario.

Mortgage brokerages 1,172 All mortgage-brokering lending activities are regulated by FSCO.

Mortgage brokers 2,406 Al mortgage brokerages, brokers, agents and mortgage administrators are

Mortgage agents 7959 required to be licensed by FSCO.

Mortgage administrators 113

Credit unions and caisses 129  All credit unions, caisses populaires and co-operative corporations operating in

populaires Ontario are required to register with FSCO.

Co-operative corporations 1,775  The Deposit Insurance Corporation of Ontario is a Crown agency established
under the Credit Unions and Caisses Populaires Act, 1994 to protect depositors
of Ontario credit unions and caisses populaires from loss of eligible deposits, and
supetvise their financial solvency. FSCO’s responsibility is limited to investigating
complaints on their market conduct.

Loans and trusts 52  All'loans and trust corporations must be federally incorporated and are regulated

companies

by the Office of the Superintendent of Financial Institutions. To operate in Ontario,
loans and trust corporations must register with FSCO.

* FSCO does not regulate banks, mutual funds or securities handlers in Ontario, which are regulated by the federal Office of the Superintendent of Financial

Institutions, Mutual Fund Dealers Associations of Canada, and Ontario Securities Commission respectively.

ensure compliance with relevant legislation
and its own policies established to protect the
public interest and to enhance public confi-
dence; and

measure and report on the effectiveness of its
regulatory oversight.

Senior FSCO management reviewed and agreed
to our audit objective and criteria.

Our audit work included interviews with FSCO
management and staff, as well as reviews and analy-
sis of relevant files and examinations conducted
by FSCO; registration, licensing and enforcement
databases; and policies and procedures.

We interviewed the chairpersons of FSCO’s
various pension advisory committees on actuarial
services, investments, administration and multi-

employer plans. We also met with representatives
of the federal Office of the Superintendent of
Financial Institutions in Ottawa to discuss their per-
spective on oversight of federally regulated pension
plans. We met with several stakeholders’ associa-
tions in the mortgage and insurance sectors, as well
as with representatives of two mortgage brokerage
firms. We also spoke with representatives of the
Ontario Securities Commission.

We researched regulatory legislation and
operations in several other provinces and jurisdic-
tions, and we engaged an independent expert on
pensions.

Our audit fieldwork was conducted from Janu-
ary to July 2014, and we primarily focused on
FSCO’s activities over the three fiscal years from
2011/12 to 2013/14.



The growing level of underfunding in defined-
benefit pension plans in Ontario is a significant
concern (underfunded plans are those that would
have insufficient funds to pay full pensions to
their 2.8 million members if they were wound up
immediately).

As of December 31, 2013, 92% of Ontario’s
defined-benefit plans were underfunded, compared
to 74% as of December 31, 2005. Over the same
eight-year period, the total amount of underfunding
of these plans grew from $22 billion to $75 billion.

In the wake of the 2008 economic downturn,
the government provided temporary solvency
funding relief in 2009 to pension plan sponsors,
allowing them more time to make additional pay-
ments to achieve full funding. In November 2012,
additional measures were introduced to extend
solvency funding relief because the underfunding
of plans had not improved since investment returns
remained volatile and interest rates remained low.

FSCO’s Superintendent has limited powers
under the Pension Benefits Act (Act) to deal with
administrators of severely underfunded plans, or
those who do not administer plans in compliance
with the Act. FSCO’s federal counterpart, the Office
of the Superintendent of Financial Institutions, has
the legal authority to terminate a plan, appoint a
plan administrator or act as an administrator even if
the plan is not terminated, and to require more fre-
quent actuarial valuations of pension plans. FSCO
can only prosecute an administrator or must order
a plan to terminate before it can then appoint or
act as the administrator. In addition, FSCO cannot
impose fines on those who fail to file information
returns on time; we noted that FSCO took little or
no action against late filers.

We concluded that FSCO should make better
use of the powers it already has under the Act to
monitor pension plans, especially those that are
underfunded. Over the last three fiscal years, FSCO
conducted on-site examinations of only 11% of

underfunded plans on its solvency watch list; at this
rate, it would take about 14 years to examine them
all. As of September 2014, it was still in the process
of finalizing its risk-based methodology for select-
ing higher-risk plans to examine. The examinations
FSCO did conduct did not adequately cover signifi-
cant areas, such as whether investments complied
with federal investment rules required for pension
plans. In addition, FSCO’s efforts and processes to
monitor the $19.2 billion in investments managed
by administrators of defined-contribution pension
plans were weak.

The information provided by plan administrators
and made public by FSCO would be of little use to
plan members for assessing and comparing the per-
formance and administration of their pension plans
with other plans or relevant benchmarks; nor would
members find it of value in assessing whether FSCO
had adequately protected their interests.

Although the trend in claims has improved, it is
uncertain whether the province’s Pension Benefits
Guarantee Fund (PBGF), designed to protect mem-
bers and beneficiaries of single-employer defined-
benefit plans in the event of employer insolvency,
is itself sustainable. The PBGF was intended to be
self-financing through annual premiums charged
to pension plans; since the plan’s inception in 1980,
however, the government has provided a total of
$855 million in loans and a grant to help cover
claims payouts of $1.4 billion. The PBGF has no
legal obligation to pay claims in excess of its avail-
able assets.

A $500-million grant in 2010, along with
increases in premium rates introduced in 2012,
have helped the PBGF’s financial position; it had a
$375-million surplus as of March 31, 2014. How-
ever, in the event of another economic downturn,
this surplus would be quickly exhausted given that
the cumulative deficits of pension plans covered
by the PBGF as of March 31, 2014, were almost
$28.9 billion. This represents an increase of more
than 400% since 2008—even though the number
of pension plans covered actually dropped by 19%
since then.



With respect to the Licensing and Market Con-
duct Division’s (Division) oversight of regulated
financial service sectors, we noted several areas
that it needs to address, particularly to reduce
investor risk and protect consumers:

Minimal oversight of co-ops. FSCO oversees
the registration of co-operative corporations
(co-ops), which can raise millions of dollars
from investors for ventures such as renewable
energy initiatives. Over the last three years,
FSCO gave 57 approvals for co-ops to raise up
to $371 million. However, it does no criminal
background checks of key members before a
co-op is registered and begins to raise money;
nor does it conduct ongoing monitoring of
their activities. Furthermore, it cost FSCO over
$500,000 annually to review and approve
co-op offering statements, but FSCO can
charge only $1,000 in total fees for this service.
Monitoring of life insurance agents weak.
Weaknesses in FSCO’s online licensing system
allow life-insurance agents to hold active
licences without having entered proper infor-
mation about whether they have insurance for
errors and omissions (to cover client financial
losses arising from agent negligence or fraud).
FSCO does not verify whether an agent’s
errors and omissions insurance is valid, and
relies on insurance providers to notify it of
cancelled policies—even though it had no for-
mal arrangements with the providers to do so.
FSCO has also renewed licences of agents who
were disciplined by other financial service
regulators, those who declared bankruptcy,
and those with criminal records, because it
did not investigate their applications.

Delays in handling complaints. The Division
incurred significant delays over several ser-
ious complaints and the investigations ended
in weak enforcement action. For instance, ser-
ious allegations of fraud and forgery against
licensed agents took years to investigate and
the agents’ licences remained active during
the investigation.

Division proactive examinations limited to
the mortgage brokerage sector. The Division
does not examine other regulated financial
service sectors unless an investigation has
been initiated due to a complaint. In addition,
the Division did not have adequate procedures
and information-sharing arrangements with
other financial service regulators to ensure
FSCO is notified immediately when agents are
disciplined. Even when FSCO was aware of
disciplinary action against an agent, it did not
routinely initiate its own proactive examina-
tion into the business practices of these agents.
In addition, we observed that the large numbers
of registrants and licensees in several regulated
financial services industries, including mortgage
brokerages and insurance, may justify these
industries assuming greater responsibility for
self-oversight. This could include establishment
of self-regulation and consumer-protection funds,
as is currently the case with many other similar
self-regulated service industries. However, FSCO
would have to seek legislative changes in consulta-
tion with the Ministry of Finance and government
officials for this to occur.

As of December 31, 2013, the pension incomes
of approximately 3.4 million people in Ontario
depended on defined-benefit pension plans, which
had assets of $420 billion. For the pension plans to
pay benefits to members on retirement, the assets
of the plan must be sufficient to meet the pension
promise, also known as the pension liability.

A plan’s investment assets are composed of regu-
lar contributions by the employer and, when applic-
able, the employees, plus income made on investing



the assets, less benefits paid out to pensioners and
expenses to administer the plan. Investment assets
are susceptible to fluctuations in returns, and to the
number of people contributing to the plan and the
number receiving benefits.

Pension liability is affected by interest rates
(used to calculate the present value of pension
amounts payable), by the number of members, and
by how long the members are expected to live and
continue to collect pensions. As a result, it is import-
ant to regularly monitor defined-benefit plan assets,
employer and employee contributions, and the
predicted pension liability to ensure there will be
sufficient funds to pay out benefits when required.

A defined-benefit pension plan has a solvency
deficiency, or funding deficit, when it is under-
funded and does not have enough in assets to pay
its pension liability if the plan were to wind up
immediately. The Pension Benefits Act requires the
employer, as well as employees for jointly spon-
sored pension plans, to increase contributions by
making additional payments for up to five years
to eliminate the solvency deficiency and make the
plan fully funded. Similarly, should a pension plan
have a surplus, the plan administrator can ask to
make lower contributions.

Since the 2008 economic downturn in Ontario,
the overall solvency deficiency of active defined-
benefit pension plans has worsened, as follows:

As of December 31, 2013, 92% of defined-
benefit plans were underfunded and did

not have sufficient assets to pay members
their full pensions if the plans were wound
up immediately, as illustrated in Figure 3.
That percentage is up from 74% for the year
ended December 31, 2005 (the earliest year
for which FSCO could provide information).
The 92% of defined-benefit plans that are cur-
rently underfunded have more than 2.8 mil-
lion members.

As Figure 4 indicates, the total amount of
underfunding of defined-benefit pension
plans in Ontario has grown from $22 billion
as of December 31, 2005, to $75 billion as of

December 31, 2013. The total liability of these
plans as of December 31, 2013, was $370 bil-
lion, and total assets were $295 billion,

with the difference—$75 billion—being the
underfunding. The $75 billion breaks down as
follows: $33 billion for single-employer plans;
$16 billion for multi-employer; and $26 billion
for jointly sponsored.

As Figure 5 indicates, all types of defined-
benefit plans—single-employer, multi-
employer and jointly sponsored plans—have
had the amount of their underfunding
increase since the 2008 economic downturn.

In the wake of the economic downturn, the
government introduced measures in 2009 provid-
ing temporary solvency funding relief to pension
plan sponsors, allowing them more time to make
additional payments to achieve full funding. They
could elect to defer by one year the new additional
payments required in the first valuation after
September 30, 2008. In addition, all pre-existing
additional payments owed by a plan sponsor could
also be consolidated and paid over a new five-year
schedule. Any new solvency deficiency could also
be paid over an additional five years if that was
approved by members of the pension plan. Plan
administrators could elect any or all of the solvency
relief funding options without approval from FSCO.
There were 471 pension plans, or 30% of all active
defined-benefit pension plans, that elected solvency
funding relief in 2009.

By 2012, the solvency deficiency of defined-
benefit pension plans from 2008 had not improved
because investment returns continued to be volatile
and interest rates remained low, so the government
extended the solvency funding relief by introducing
additional measures on November 1, 2012. The
extension covered the first actuarial valuation
report on or after September 30, 2011, and before
September 30, 2014. The new measures allowed
pension plan administrators to consolidate their
existing remaining additional solvency payments
into a new five-year schedule and allowed any
newly filed solvency deficiency to be paid off over
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Figure 3: Number and Percentage of Active Defined-benefit Plans with Funding Surpluses and Funding Deficits,

years ending December 31, 2005-2013*

Source of data: Financial Services Commission of Ontario
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Figure 4: Total Amount of Funding Surplus and

Funding Deficit for All Active Defined-benéefit Plans,
years ending December 31, 2005-2013, ($ billion)

Source of data: Financial Services Commission of Ontario
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10 years, subject to the consent of the pension
plan’s members. In total, 215 pension plans elected
2012 solvency relief; of these, 134 had also elected
solvency relief in the previous round.

Sustainability of the Pension Benefits
Guarantee Fund

The Pension Benefits Guarantee Fund (PBGF)
was initially intended to be self-financing through
annual assessment fees charged to eligible single-
employer defined-benefit pension plans. While
the PBGF is seemingly in a better financial pos-
ition now than it was before the 2008 economic
downturn as a result of changes since made by



Figure 5: Weighted Average Solvency Ratio of Active
Defined Benefit Pension Plans, for the years ended
December 31,2005-2013*

Source of data: Financial Services Commission of Ontario
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* FSCO uses a solvency ratio to express the extent a defined-benefit pension
plan is funded. For instance: a plan that is fully funded is represented by
1.00; a plan in deficit and funded at only 85% is represented by 0.85; and
a plan with a funding surplus of 20% is represented by 1.20.

the government (discussed later), its financial risk
exposure has actually increased significantly. In
March 2014, the PBGF had a $375-million surplus
to cover any claims, up from a $102-million deficit
in March 2008. However, as Figure 6 shows, in
2008 there was a cumulative $6.6-billion solvency
deficiency for 2,258 pension plans covered by

the PBGF; as of March 31, 2014, this cumulative
solvency deficiency had increased by more than
400%, to almost $28.9 billion, covering only 1,834
plans, 19% fewer than in 2008.

Under the Pension Benefits Act, the PBGF liability
to pay claims related to insolvent pension plans is
limited to only the assets of the fund. The Ministry
of Finance may, at the government’s discretion,
make a grant or a loan to the PBGF to help it meet
any shortfall, although the Act does not require it to
do so. Figure 7 shows government loans and a grant
to the PBGF since March 31, 2004, to help it cover
large corporate pension plans that were no longer
viable. Since its inception in 1980, the PBGF has
required loans and a grant from the Ontario govern-
ment totalling $855 million to cover all eligible
claims. In addition, the government has provided

financial support directly to large corporations
experiencing financial difficulties that involved pen-
sion plans with large solvency deficiencies.
The PBGF has paid $1.4 billion for 242 claims
since its inception and as of March 31, 2014, it
had outstanding loans payable to the province of
$220 million. Of the $1.4 billion in claims, 54%
($759 million) was for the pension plans of two
companies: $375 million to the then-Algoma Steel
in 2004/05, and $384 million to Nortel in 2011/12.
Excluding these two claims, the average for the
remaining 240 claims was about $2.7 million each.
As of August 31, 2014, there were 15 employers
who each sponsored pension plans with solvency
deficiencies greater than $200 million and sol-
vency ratios ranging from 0.69 to 0.93, that were
covered by the PBGF. Should any of these plans be
required to wind up, the negative impact would be
substantial on thousands of plan members and the
PBGF. In addition, there were 25 single-employer,
multi-employer and jointly sponsored pension plans
that each had a solvency deficiency greater than
$200 million, and solvency ratios ranging from 0.53
to 0.94, that were not covered by the PBGF and that
would have a substantial impact on thousands of
members should their plans be required to wind up.
There have been several studies since 2008 that
have questioned the sustainability of the PBGF:
The report of Ontario’s 2008 Expert Com-
mission on Pensions (the Arthurs Report),
questioned the continuation of the PBGF,
recommending that “[t]he Ministry of Finance
or some other agency, either alone or in
co-operation with other Canadian pension
authorities, should initiate a study of possible
alternatives to the Pension Benefits Guarantee
Fund. ...On the basis of the findings of that
review, the government should determine
whether to continue, amend, replace or dis-
continue the PBGF.”
Based on a recommendation made in the
Expert Commission on Pensions report, the
Ministry of Finance commissioned a study
by an independent consultant in 2010 to
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Figure 6: Number of Pension Plans and Total Funding Deficit of All Plans Covered by the PBGF, for the years
ending March 31, 2006-2014

Source of data: Financial Services Commission of Ontario
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evaluate the sustainability of the PBGF. The to $300 from $100; the $4 million assessment cap
study concluded that “currently, the PBGF for unfunded pension plans was eliminated; and a
has insufficient funds to cover the antici- minimum assessment fee of $250 was established
pated 2010 claims. If continued, the PBGF for all defined-benefit pension plans. As shown in
will either need to build up reserves and/or Figure 7, the annual assessment revenue increased
secure future external funding to cover future  almost $60 million in the fiscal year 2012/13 fol-
catastrophic claims. The amount of reserves lowing these changes.
or funding required will depend on future In addition, changes were made to the Pension
assessment levels and the desired degree of Benefits Act to reduce future claims costs for pension
confidence with which future claims will be plans with a wind-up date on or after December 8,
covered by assessments.” 2010. For instance, the exclusion period changed
Effective January 1, 2012, changes to the Pen- from three years to five years before a new pension

sion Benefits Act were made to increase PBGF plan qualified for coverage by the PBGF.

revenues. Annual assessments were increased, o The February 2012 Commission on the

with the base fee per Ontario plan member raised Reform of Ontario’s Public Services (the

to $5 from $1; the maximum fee per Ontario plan Drummond Report) also questioned the con-

beneficiary in unfunded pension plans was raised tinuation of the PBGF. The Drummond Report



found “[t]he Fund is no longer sustainable
in its current form as it presents a large fiscal
risk for the province in the event of another
economic downturn,” and recommended that
“the province either terminate the [PBGF] or
explore the possibility of transferring it to a
private insurer.”

A March 2012 report by the Fraser Institute
observed that “Although Ontario is the only
Canadian province with a fund guarantee-
ing private sector defined-benefit pension
plans, the problems it is experiencing are
similar to those of comparable funds in other
jurisdictions, including the United States and
United Kingdom.”

Figure 7: PBGF Revenues and Claims, for the years
ending March 31, 2004-2014 ($ million)

Source of data: Financial Services Commission of Ontario
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1. A non-interest bearing loan of $330 million was received from the
Government of Ontario on March 31, 2004 to assist the PBGF in meeting
claims related to the wind-up of two Algoma Steel pension plans. Between
May 2003 and May 2004, the PBGF paid claims of $460 million related
to Algoma Steel pension plans. (In 2007-2011, the PBGF recovered
$85 million, resulting in a net claim of $375 million relating to Algoma
Steel.) Interest-bearing loans totalling $130 million were received from the
Government of Ontario in August 2009 and January 2010 to support the
PBGF for claims due to the 2008 economic downturn. A $500-million grant
was received in March 2010 from the Government of Ontario to pay off the
$130 million in loans received in 2009 and 2010 and to support the PBGF
in meeting claims relating to Nortel pension plans.

2. PBGF claims are paid to pension plans based on the submission of an
interim windup report. Pension plans submit a final windup report once
the pension plan has completed payouts to all members. Funds that
are remitted back to the PBGF for the overpayment of claims are called
recoveries.

3. The assessments paid by pension plans increased effective January 1,
2012, increasing revenues by almost $60 million from 2012 to 2013.

The Fraser Institute report noted that the U.S.
Pension Benefit Guarantee Corp. operated at a
$27-billion deficit in 2011, its largest deficit since
its inception in 1974. The UK’s Pension Protection
Fund acknowledged in 2010 that it did not have suf-
ficient financial resources to pay existing levels of
compensation and would not be fully funded until
at least 2030.

RECOMMENDATION 1

In view of the significant increasing underfund-
ing of defined-benefit pension plans in Ontario,
the Financial Services Commission of Ontario
should conduct an analysis of the reasons for
this increase, the potential for plans to recover
based on a variety of predictions of economic
growth in the province over the next several
years, and the financial exposure to the province
should the underfunding situation not improve
in the next few years.

It should use this information to identify and
recommend strategies and changes to the legis-
lation that could help to inform and mitigate the
financial risk to sponsors and members of pen-
sion plans, as well as to legislators and taxpayers.

[ Fsco REsPoNSE

FSCO agrees that it may be useful to conduct
additional analysis and to make this informa-
tion available to the government should it wish
to use it in developing pension policy. FSCO
would continue to co-operate fully and respond
to requests from the government for advice on
pension funding issues. It should be noted that
under the Pension Benefits Act there is no direct
financial risk to the province from underfunded
pension plans apart from as a sponsor of the
Public Service Pension Plan and co-sponsor
of the Ontario Teachers’ Pension Plan and the
OPSEU Pension Plan.

FSCO monitors emerging trends relating
to the health of pension plans in Ontario. For
example, in 2014 it published its tenth annual




Report on the Funding of Defined Benefit
Pension Plans in Ontario. This report provides
relevant information on the current status and
the trends relating to, for example, the funded
status of pension plans, the use of funding relief
provisions and their impact, and the investment
of pension funds. On a quarterly basis, FSCO
also estimates and analyzes the solvency status
of pension plans.

RECOMMENDATION 2

The Financial Services Commission of Ontario
should assess the Pension Benefits Guarantee
Fund’s (PBGF) financial risk exposure to poten-
tial claims and its continuation as an insurer of
single-employer defined-benefit pension plans,
and it should use this information to recom-
mend further possible changes to the Pensions
Benefits Act and regulations to address the sus-
tainability of the PBGF.

[ Fsco ResPoNSE

FSCO monitors the PBGF on a regular basis

by producing reports that estimate current
PBGF inflows and outflows. Moreover, FSCO
estimates potential claims by monitoring the
status of pension plans of companies that are
under financial distress, including those under
Companies’ Creditors Arrangement Act (CCAA)
proceedings and receivership. FSCO will seek
ways to enhance its analysis of the PBGF finan-
cial exposure and to make available its analysis
to the government should it wish to use it in
developing pension policy.

FSCO’s responsibility regarding pension plans is
to ensure members’ future benefits are secure. Its
activities include:
registering new pension plans and pension
plan amendments;

processing required filings from plan adminis-
trators, including annual information returns,
actuarial valuation filings, investment infor-
mation returns, and financial statements;
monitoring pension plans and pension funds
to ensure they are being administered,
invested and funded in compliance with the
Pension Benefits Act;

issuing Superintendent Orders, such as for the
involuntary wind-up of a pension plan due to
the insolvency of a plan or employer; and
responding to inquiries and complaints from
pension plan members, investigating alleged
breaches of the Pension Benefits Act and taking
enforcement action when required.

Each pension plan must have a plan administra-
tor, who may also be the employer sponsor, and is
responsible for statutory funding contributions;
administration and payment of benefits to mem-
bers; managing the investment of plan assets in
compliance with relevant laws; annual reporting
to members; and responding to member inquiries.
Plan administrators may delegate some or all of
these responsibilities to third-party service provid-
ers such as actuaries, accountants, lawyers, pension
plan consultants, investment managers, trust com-
panies and benefits administration companies. The
pension funds are held in trust accounts maintained
by trust or insurance companies appointed by the
plan administrator. The plan administrator has no
access to funds held in trust accounts, although the
plan administrator may make investment decisions
involving the funds.

We noted the Superintendent has limited
powers under the Pension Benefits Act to take
action against plan administrators of severely
underfunded pension plans and plans not being
administered in compliance with the Act, short of
prosecution or ordering the wind-up of a plan.

FSCO prepares a monthly internal solvency watch-
list report that lists all defined-benefit pension



plans with solvency concerns (generally when the
ratio of pension assets to liabilities is at less than
85% based on the most recent actuarial valuation
report filed by each plan administrator). Figure 8
shows that as of December 31, 2013, the solvency
watch list included 696 pension plans with solvency
concerns representing 1.8 million active and retired
members, with the amount of the underfunding
totalling approximately $65 billion. About 45% of
these plans had solvency ratios that had deterior-
ated to less than 0.70.

When a pension plan is not being administered
in compliance with the Act—for example, required
documents have not been filed with FSCO, required
contributions have not been made, or federal
investment rules are not being met—the Super-
intendent can issue an order directing the plan
administrator to take specific actions for the plan to
comply with the Act. If the plan administrator does
not comply with the order, the Superintendent can
initiate prosecution against the plan administrator
under the Provincial Offences Act.

The Superintendent has no power to appoint a
new administrator to a pension plan, even when
the plan administrator has not met its obligations,
unless the plan is being wound up. A plan can be
wound up by order of the Superintendent under
the following circumstances: the employer stops
making required pension plan contributions,
including additional payments to cover solvency
deficiency; the employer becomes bankrupt; a
significant number of pension plan members’

employment is terminated; closure or sale of the
employer’s business; or the liability of the PBGF is
likely to substantially increase if the pension plan is
allowed to continue operating.

In comparison, the federal Office of the Super-
intendent of Financial Institutions (OSFI) has a
number of discretionary powers to address specific
pension plan solvency issues. The objective is to
intervene as early as possible to minimize problems
before they escalate and to reduce the risk of loss to
pension plan members.

OSFI has developed a five-stage rating system
that determines the level of intervention required,
as follows:

Stage Zero: No significant problems. Ongoing
monitoring of the plan continues.

Stage One: Early warning. Deficiencies in the
plan’s financial position are identified and it
could be placed on a watch list. OSFI increases
monitoring of the plan and may require addi-
tional relevant filings.

Stage Two: Risk to solvency. OSFI intensifies its
supervisory interventions, requiring that the
administrator take actions such as submitting
arevised or early actuarial report or holding
meetings with plan members.

Stage Three: Future solvency in serious doubt.
OSFI escalates its intervention because of
immediate threats to plan members’ benefits.
OSFI can remove the plan administrator and
appoint a replacement; designate an actuary
to prepare a report for funding purposes;

Figure 8: Funding Deficits of Pension Plans on FSCQ’s Solvency Watch List, as of December 31, 2013

Source of data: Financial Services Commission of Ontario

<0.40* 5 153,755 240569 394,324 1,810 5,264 (3,454)
>= 0.40 <0.55 26 99,957 122,652 222,609 7,998 16,415 (8,417)
>=0.55 <0.70 281 166,155 187,822 353,977 26,087 39,973  (13,886)
>=0.70 <0.85 384 457,029 412917 869,946 126,940 166,412  (39,472)
Total 696 876,896 963,960 1,840,856 162,835 228,064

* One plan with a solvency ratio of 0.34 accounts for the majority of this category. FSCO has prosecuted the plan administrator and also entered into two
negotiated agreements to reduce the funding deficit.



bring action against the administrator; or
terminate the plan.

Stage Four: Permanent insolvency. OSFI facili-
tates the wind-up of the plan.

In December 2010, an amendment to the Pen-
sion Benefits Act was passed that would authorize
the Superintendent to terminate a plan adminis-
trator and either appoint a new one or allow the
Superintendent to act as the plan administrator.
However, the amendment still requires proclama-
tion by the Lieutenant Governor for this new power
to come into force, and for the government to estab-
lish a regulation that prescribes the circumstances
when the Superintendent can terminate a plan
administrator. No date has been set for when these
preconditions will be met.

Periodic actuarial valuations determine whether a
plan has sufficient assets to fund its expected pen-
sion liability obligations to its members. Valuation
of a pension plan’s assets and liabilities can change
significantly from year to year, since growth in pen-
sion assets depends on investment returns, interest
rates, and the extent of benefit payments to retirees,
who are generally living longer.

During the 2008 economic downturn, pension
assets invested in equity markets dropped in value
by as much as 35% in a matter of weeks. As well,
the extended period of low interest rates since the
downturn has further reduced investment returns
well below what they have been historically and
increased pension liabilities. Allowing a long time
between actuarial valuation reports poses risks to
pension plan members and to FSCO’s monitoring of
whether plans have solvency deficiencies.

Under the Pensions Benefits Act, plan administra-
tors of defined-benefit plans must file actuarial
valuation reports every three years (triennial valua-
tions) if their plan does not have a solvency concern,
such as when the solvency ratio is 0.85 or higher, or

annually if the solvency ratio is lower. FSCO does
not have the power to order an interim actuarial
valuation of a pension plan. As of December 31,
2013, there were 816 defined-benefit plans, or 60%
of all active plans with solvency concerns, that were
required to file actuarial valuation reports annually.

Federal pension legislation requires more
frequent filing of actuarial valuation reports. Plans
funded at less than 120%—a significantly higher
threshold than the 85% in Ontario—are required to
file every year, as opposed to every three years. This
allows for more accurate and timely reporting on
the funding status of pension plans. If Ontario were
to require actuarial valuation reports using a fund-
ing level of 120%, all but 33 active defined-benefit
pension plans would be required to file annually as
of December 31, 2013.

Up until the fall of 2011, FSCO carried out
reviews of approximately 30% of actuarial reports
received each year to ensure plan provisions had
been properly reflected and that data, methods
and assumptions used to determine the financial
positions and sponsor contribution requirements
of the plan met FSCO’s expectations. For instance,
actuaries can use their judgment for assumptions in
predicting long-term mortality and interest rates.
Over the past five years, FSCO received approxi-
mately 1,700 actuarial valuation reports annually.
However, FSCO now carries out detailed reviews of
only a small number of actuarial reports each year
on a sample basis. FSCO no longer formally tracks
the number of reviews it performs every year, and
does not report internally or externally the results of
these reviews. In contrast, we noted that the federal
OSFI publicly reports the number of detailed actu-
arial valuation reviews completed yearly, as well as
their observations from the reviews. By communi-
cating this information, OSFI helps educate plan
sponsors and actuaries on addressing these findings
before they submit their reports for review.



The Pension Benefits Act requires pension plan
administrators to regularly file with FSCO key
information on the plan, including its funding
status, sponsor contributions, investment returns
and activities, and member pension obligations.
Figure 9 provides a description of the required fil-
ings and their due dates.

To effectively monitor pension plans, FSCO
must ensure it receives statutory filings on a timely
basis, or take action when they are not received.
Figure 10 shows that as of May 2014, 1,384 pen-
sion plan administrators had not submitted one or
more statutory filings on their due dates and were
past due for over one year. FSCO had taken action
on only 13% of these cases, or 176 plans, and the
action taken was limited to sending a letter to the
plan administrator requesting compliance with
filing requirements. No action was taken on 1,208

plans, including 127 plans that had pension assets
of more than $1 million.

FSCO levies no penalties on administrators who
file persistently late. FSCO told us it has taken legal
action against plan administrators only twice—
after the plans fell years behind in filings—and
the courts imposed fines in these cases. However,
FSCO’s efforts to prosecute these administrators
were labour-intensive and costly.

FSCO has had the power to impose administra-
tive monetary penalties (AMPs) in the mortgage
sector since 2008, but not on pension plan admin-
istrators. In 2013/14, there was a 95% compliance
rate by mortgage brokers for submitting statutory
filings. FSCO has been authorized to issue AMPs in
the insurance sector since 2013, and recommended
in 2010 to the Ministry of Finance that it be granted
the authority to issue AMPs in the pension sector.
However, no action has so far been taken by the
Ministry of Finance to propose the necessary chan-
ges to the Pension Benefits Act.

Figure 9: FSCO Filing Requirements by Pension Plan Administrators, as of March 31, 2014*

Source of data: Financial Services Commission of Ontario

Annual information Annually All plans Contains general information on the pension plan including
return the name of the plan sponsor, plan administrator and details
on the number and status (active, retired) of members.
Investment information  Annually Defined benefit  Provides details on the change in asset values year-over-year
summary including the asset mix of investment assets
Actuarial funding Normally filed Defined benefit  The valuation report is prepared by an accredited actuary
valuation report and triennially; however in accordance with the Canadian Institute of Actuaries
actuarial information filed annually Standards of Practice, and identifies the main assumptions

summary for plans with a
solvency ratio
below 0.85 on their
most recently filed
actuarial funding

valuation report

used and determines the plan’s solvency ratio, which is the
surplus or deficit of pension assets to the predicted liability
for future retirement benefits. The information summary
details the overall plan assets and liabilities, solvency ratio
and the amount of any additional payments that the plan
sponsor needs to make into the pension plan.

Pension fund financial ~ Annually All plans The financial statements of the pension plan. All pension

statement plans with more than $3 million in assets must file audited
financial statements.

Pension Benefits Annually Defined benefit  Calculates the fee that a pension plan needs to pay into the

Guarantee Fund (PBGF)
assessment certificate

PBGF based on the size of the pension plan’s funding deficit
and number of members in the pension plan.

* Filings are in accordance with the requirements of the Pension Benefits Act and regulations.



Figure 10: Number of Delinquent Pension Plan
Administrators that Have Not Submitted a Required
Filing for Over One Year, as of May 2014

Source of data: Financial Services Commission of Ontario

Annual information return 127 39 166
Investment information

summary 14 7 21
Actuarial funding valuation

report and Actuarial 40 29 69
information summary

Financial statements 1,014 98 1,112
5 3w
Total 1,208 176

1. FSCO sent follow-up letters to the plan sponsor.

2. 188 pension plans included in these totals have been counted twice
since they had more than one filing overdue. As a result, 1,196 pension
plan administrators had at least one filing overdue for over one year. In
addition, 938 of 1,384 pension plans, or 68% of the total, are defined-
contribution plans.

RECOMMENDATION 3

To ensure the Superintendent has sufficient
powers, authority and information to effectively
monitor the administration and solvency of pen-

sion plans, the Financial Services Commission of

Ontario should make changes to its policies and
procedures, and, where necessary, seek changes
to the Pension Benefits Act, to:

provide it with similar powers to that of the

federal Office of the Superintendent of Finan-

cial Institutions, including powers to termin-
ate, appoint and act as a plan’s administrator;
establish a staged approach for earlier mon-
itoring and supervision of pension plans that
have solvency deficiencies;

increase the Superintendent’s power to order

a plan administrator to provide an actuarial
valuation report, particularly when a plan
has a solvency deficiency, and introduce

a program that regularly assesses the rea-

sonableness of assumptions used in these
reports; and

take more proactive follow-up action against
plan administrators that do not submit statu-
tory filings on time, and acquire powers to
impose penalties for late filing.

[ Fsco ResPonsE

FSCO will undertake to provide advice to the
government to identify those circumstances that
would require the Superintendent to terminate
an administrator or appoint or act as an admin-
istrator in an ongoing plan.

FSCO agrees with this recommendation.
FSCO has undertaken the development and
implementation of a risk-based regulation
framework that will provide for identification of
pension plans which may be at risk and provide
for a more intensive escalating staged-level of
monitoring and supervision of those plans.

Legislative changes that would broaden the
Superintendent’s power to order actuarial valu-
ation reports to be prepared and to order chan-
ges in actuarial assumptions are awaiting the
development of supporting regulations. FSCO
continues to look for ways to further enhance
its program for assessing the reasonableness of
actuarial assumptions.

FSCO’s introduction of mandatory elec-
tronic filing in 2013 and the implementation
of the Pension Oversight Unit has resulted in a
significant decrease in the number of late fil-
ings and removal of the backlog of outstanding
late filings. FSCO agrees that the introduction
of administrative monetary penalties (AMPs)
would be an effective tool. FSCO has legislative
authority to use AMPs in other sectors it regu-
lates and will provide advice to the government
to identify those circumstances where AMPs
would be an effective regulatory tool.



The Pension Benefits Act gives FSCO the power to
conduct examinations of and inquiries into pen-
sion plans. However, we noted that there were few
examinations compared to the number of pension
plans it regulates, and the examinations did not
result in enforcement action. In addition, FSCO
had no authority to request financial information,
such as a corporation’s financial statements, from
an employer that sponsors a pension plan that
would allow it to assess the financial health of the
employer to determine if contributions to the plan
were at risk before bankruptcy occurs.

FSCO conducted 50 pension plan examina-
tions annually in each of the last three fiscal years.
Examinations focused on the plan administrators’
governance, administration, funding and invest-
ment practices.

The vast majority of plans selected for examina-
tion were defined-benefit and hybrid plans, and
only 14 defined-contribution plans were examined
during this period. At this rate, we calculated it
would take FSCO well over 100 years to examine
the more than 7,300 plans it regulates, and about
14 years if it just limited its examinations to all
plans on its solvency watch list. For instance, only
11% of the plans on the solvency watch list as of
December 31, 2013, had been examined over the
previous three fiscal years.

FSCO’s investment, actuarial and technical
consulting units chose the plans to examine. Plans
were chosen mainly because they had a record of
investment concerns or late filings. In 2012, FSCO
began implementing a new risk-based regulation
of pension plans in Ontario, although this had not
been finalized as of September 2014. The proposed
framework aims to improve FSCQO’s overall effect-
iveness in monitoring key pension risks and take
appropriate regulatory actions to address these
risks to protect the plan beneficiaries. As part of
this, FSCO is developing a new selection approach

and assessment process to identify high-risk pen-
sion plans for in-depth monitoring focused on five
risk areas: funding, investment, administration,
governance and sponsor/industry.

The plan administrator is responsible for ensur-
ing that pension contributions are invested in
accordance with the Pension Benefits Act, which
requires compliance with the federal investment
rules contained in the Pension Benefits Standards
Act. For example, the pension plan may not invest
more than 10% of its assets in any individual
investment and cannot own more than a 30%
interest in any one investment unless certain
undertakings are filed by the plan administrator
with FSCO. The rules also require that pension
plan administrators develop a written Statement of
Investment Policies and Procedures (SIPP), which
is typically approved by the board of directors of
the plan, and the SIPP is to be reviewed annually.
The SIPP requires an appropriate asset mix, rate of
return expectations, level of diversification and risk
tolerance for the plan.

Starting in 2006, the Pension Benefits Act
required defined-benefit pension plan administra-
tors to provide a yearly Investment Information
Summary, outlining current asset mix, investment
performance, and total administrative and invest-
ment fees paid by the plan. The plan administrator
is also required to attest to the plan’s compliance
with federal investment rules in the Summary. The
intent of the Summary is to allow FSCO to identify
irregularities or significant breaches of federal
investment rules, unusual investment performance
or unsuitable investment mixes. However, plan
administrators are not required to include in the
Summary a detailed listing of their investments,
and financial statements filed by plan administra-
tors provide some, but not all, information needed
for FSCO to ensure compliance with federal
investment rules without initiating a full on-site
examination. Given the findings of FSCO’s limited
examinations, such reporting may be warranted, at
least for riskier pension plans.




FSCO conducts both on-site plan examinations
and reviews of annual filings. We noted the on-site
plan examinations commonly identified weaknesses
in investment practices. For example, there were
cases where no SIPP was in place, the SIPP had not
been reviewed for several years and/or the SIPP had
not been updated by the administrator to reflect
current investment practices. FSCO had not taken
any enforcement action against any plan sponsor
based on the examination results, even though the
plan administrators had provided an attestation in
their Investment Information Summary that they
complied with federal investment rules.

FSCO’s on-site review of investments during
examinations was generally limited to reviewing
plan policies, and we noted that there was no sam-
pling of individual investments in plans to test for
their compliance with federal investment rules. As
an example of why FSCO should examine invest-
ments, FSCO initiated legal action after having
identified during a voluntary wind-up of a pension
plan (unrelated to an on-site examination) that
a plan administrator and an investment manager
violated federal investment rules, resulting in a
$1.6-million loss from inappropriate investments.

In addition, we noted that FSCO does not pro-
vide guidelines to auditors of pension plan financial
statements to set out minimum expectations
auditors should follow to ensure plan administra-
tors complied with certain key requirements in the
Pension Benefits Act. For instance, guidelines to aud-
itors could clarify FSCO’s expectations for ensuring
that plan administrators exercise the care, diligence
and skill in the administration and investment of
the pension fund that, as per the Act, “a person of
ordinary prudence would exercise in dealing with
the property of another person;” the administrator
is paid reasonable fees and expenses; and that plan
assets were invested prudently and in accordance
with federal investment rules for defined-benefit
pension plans. In this way, FSCO could rely on
auditors to cover key risk areas, and allow FSCO
to focus its limited resources on examining other
priority risk areas.

In the majority of FSCO-ordered plan wind-
ups, the plan failed because the employer went
bankrupt. To assess the risk that an employer is
financially stable and capable of meeting its pen-
sion contribution payments, FSCO needs access to
employer records and financial statements. How-
ever, the Pension Benefits Act limits FSCO’s author-
ity only to accessing records of the pension plan. As
a result, FSCO would not know when an employer
is in financial difficulty until it stops meeting its
pension contribution payments, which is often
when the employer is bankrupt.

While the financial risks associated with adminis-
tering a defined-contribution plan are far less and
significantly different than for a defined-benefit
pension plan, primarily because the amount of
pension liability is limited to the assets available in
a defined-contribution plan, we noted that FSCO
does very little to monitor whether defined-contri-
bution pension plans are administered in accord-
ance with the requirements of the Pension Benefits
Act and the interests of plan members. Defined-con-
tribution pension plan members decide how their
pension contributions are to be invested by the plan
administrator. The plan administrator usually offers
a variety of investment options and information to
educate members about each investment option.
Members select investment options that best suit
their investment goals. Thus, the members, rather
than the plan sponsor, bear the investment risk.

As noted earlier in this report, a plan administra-
tor of a defined-benefit pension plan must submit
an annual Investment Information Summary;
however, FSCO does not require such a report for
defined-contribution pension plans. Plan adminis-
trators are required to report an annual information
return that states only the market value of assets at
the beginning and end of the reporting period and
net investment income or loss. As at December 31,
2013, the market value of total assets reported on



the annual information returns was $19.2 billion
for 3,073 defined-contribution pension plans.

Plan administrators of defined-contribution plans
are not required to report on expenses related to
managing investments, administrative expenses and
overall plan expenses or the asset mix of the plan. As
well, no certification is required from plan adminis-
trators that all investments were made in accordance
with the members’ investment selections.

The notes to financial statements for defined-
contribution plans contain information on types of
investments in the plan. However, as noted earlier,
FSCO did not follow-up with plan administrators
for non-filing of financial statements, which were
predominately from 800 defined-contribution
pension plans. Moreover, FSCO generally did not
review the financial statements of defined-contribu-
tion pension plans.

We also noted that during the 14 examinations
of defined-contribution plans that FSCO conducted
over the last three fiscal years, it did not assess the
investments in detail or whether the plan invested
the assets in accordance with options selected by
members.

RECOMMENDATION 4

To ensure examinations of pension plans con-
ducted by the Financial Services Commission
of Ontario (FSCO) provide an effective level of
assurance that plan administrators are operat-
ing in accordance with statutory requirements,
FSCO should:
conduct more plan examinations and select
plans for examination based on risks to
members of the plan;
ensure that its procedures for examining
plans effectively address the risks associ-
ated with investments managed by plan
administrators;
provide guidelines to auditors of pension
plan financial statements that set out min-
imum expectations for ensuring compliance
with key requirements of the Pension Benefits
Act as part of these audits;

ensure it has the necessary employer informa-
tion to identify plans at risk before employers
launch bankruptcy proceedings; and
establish an examination program for
defined-contribution plans that provides
effective monitoring and protection to plan
members.

[ Fsco REsPoNSE

FSCO’s pension examination process has been
one of continuous improvement and the scope of
the examinations continues to be broadened. For
example, in addition to increased compliance
checks, assessment of plan governance has now
become a significant part of an examination.

As part of its continuous improvement for
examinations, FSCO will review and consider
these recommendations when it incorporates
the examination process into the risk-based
regulation framework in order to provide a more
holistic approach for selecting plans for examin-
ations. The review will also consider the appro-
priate frequency of examinations of plans and
the implication on FSCO’s resources. FSCO will
undertake to provide advice to the government
to identify if any legislative changes would be
required to incorporate these recommendations.

FSCO will consider providing guidance to
auditors of pension plan financial statements.

While pension plan members receive informa-
tion on their expected benefits, there is room for
improvement in the information provided on their
plans’ performance and expenses, including infor-
mation that would help members assess how their
plan performed compared to other similar plans.
Pension plan administrators are required by
the Pension Benefits Act to provide plan members
with an annual pension statement that includes
member-specific information on their benefits and




contributions. For instance, defined-contribution
pension plan administrators must disclose the
total of employee and employer contributions to
the member’s pension, and the investment income
on these funds. Defined-benefit pension plans
must state the annual pension amount payable at
the plan member’s normal retirement date, and
whether the plan is covered by the PBGF. Effective
January 1, 2012, the annual statement of defined-
benefit plan members must also include the most
recent transfer ratio (similar to the solvency ratio)
of the plan, an explanation of the transfer ratio
and how it relates to the funding level of members’
benefits, and, where applicable, a statement that
additional payments are being made to eliminate
underfunding of the plan.

While there is no requirement for plan admin-
istrators to provide an annual report and financial
statements to members, some plans do so voluntar-
ily. Upon request to either the plan administrator or
FSCO, members can receive all information returns
that the plan administrator provides to FSCO, such
as annual financial statements, investment informa-
tion returns and actuarial valuation reports.

The federal Pension Benefits Standards Act
contains member disclosure requirements similar
to Ontario’s. However, the federal Office of the
Superintendent of Financial Institutions provides
additional disclosure guidance to pension plan
administrators to ensure that members receive
appropriate information on their plans. For
example, OSFI recommends that administra-
tors disclose to their members a plan’s portfolio
management strategies, investment performance
in relation to performance goals, comparison of
investment performance with relevant benchmarks,
any illiquid assets held by the plan, and significant
expenses incurred by the plan, with a comparison
to the previous year.

Ontario’s disclosure rules are such that the
annual pension statement provided to members
offers little information on how judiciously their
plan’s assets are being managed. This makes it dif-
ficult and onerous for a member to assess the per-

formance of the plan administrator. For instance,
members could find it useful to receive information
on plan administrative and investment expenses,
including the performance of their plan’s expenses
and investments compared to other similar pension
plans, along with benchmark indices for the types
of investments held.

As well, the Pension Benefits Act requires that
pension plans submit annual financial statements
to FSCO, but not to plan members. Financial state-
ments, along with annual reports on the plan’s per-
formance, would help members to better evaluate
the financial position of their pension plan.

In addition, plans must supply annual pension
statements to active pension plan members (those
still working for the employer), but not to those
who are retired and collecting pensions or to former
members (those who have left the employer as a
result of termination or voluntary departure, but
still retain entitlements under the pension plan). In
May 2010, legislation was passed that amended the
Pension Benefits Act to require plan administrators
to provide former and retired members with annual
statements; however, this amendment still requires
proclamation by the Lieutenant Governor and no
date for this has been set.

FSCO currently reports information to the public
about pension plans as part of its annual report.
Most of the information is statistical, such as pen-
sion plan membership, number and types of pen-
sion plans, the number of plan registrations and the
number of wind-ups. FSCO also issues an annual
defined-benefit funding report, which contains
only summary information on the overall pension
plan solvency position in Ontario. No detailed
financial information on individual pension plans is
reported. In our view, plan members would not find
the current report useful for assessing how FSCO
protects their interests and how well their plan
performed and was administered in comparison to
other plans and benchmarks.



FSCO does not make public its solvency watch
list, even in summary form. FSCO senior manage-
ment told us that because the Pension Benefits Act
does not explicitly state that names and details of
pension plans with solvency deficiencies should
be reported publicly, it has not made a practice of
doing so. FSCO also told us it has concerns about
releasing third-party confidential information that
may be subject to the Freedom of Information and
Protection of Privacy Act. Thus, members of pension
plans and the public at large would not necessarily
be aware of solvency issues.

We noted in particular two other jurisdic-
tions—the Australian Prudential Regulation
Authority (APRA) and the Pensions Regulator in
the United Kingdom—that provided much more
information annually to the public on their regula-
tory activities and the management and perform-
ance of pension plans.

The Pensions Regulator releases an annual sur-
vey on the governance of pension plans with a focus
on the composition and activities of the boards of
trustees. APRA also releases annual details on the
average composition of boards overseeing pension
plans, including the average number of members
on the board and percentage of female directors on
the board.

APRA annually provides breakdowns on the
overall assets and liabilities of pension plan categor-
ies (e.g., corporate or public sector), including what
portion of assets came from investment income
or gains and the amount of expenses related to
administration and investing. The average rate of
return and 10-year rate of return is provided for all
pension plans in aggregate, as well as by pension
plan category, and the actual one-, five- and 10-year
rates of return are provided for each of the 200 lar-
gest pension plans on an annual basis. This report-
ing is similar to that required for mutual funds in
Canada. For defined-contribution pension plans,
both regulators provide reporting on the number of
investment choices that are made available by pen-
sion plans for their members.

Both regulators publicly report on their stake-
holders’ perceptions of the regulator’s overall per-
formance and effectiveness based on surveys.

RECOMMENDATION 5

To ensure that pension plan members get more
detailed disclosures about their pensions, and
about the regulatory oversight performance of
the Financial Services Commission of Ontario
(FSCO), FSCO should:
identify and seek to implement improve-
ments to statutory annual disclosure require-
ments of a plan administrator that would
provide more meaningful information to
all members on the plan’s performance and
expenses, and how their plan performed
compared to other similar plans and relevant
benchmarks; and
reassess its annual public reporting on pen-
sion plans in Ontario to provide more useful
information for assessing how FSCO protects
members’ pension interests and how well
their plan performed and was administered
in comparison to other plans.
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FSCO agrees that more meaningful informa-
tion to plan members on plan performance and
expenses would be useful. In October 2014, the
Ministry of Finance posted draft regulations for
consultation with stakeholders on information
to be provided to retired and former members.
FSCO will seek opportunities to provide
additional information about its activities,
including the findings arising from its on-site
examinations, within its current resource con-
straints and ensure such disclosure would not
violate privacy legislation requirements.




The Licensing and Market Conduct Division
(Division) is responsible for registering financial
institutions in accordance with their respective
legislations. While registration and oversight pro-
cesses for credit unions, caisses populaires and loan
and trust corporations were satisfactory, we con-
cluded that FSCO had limited authority under the
Co-operative Corporations Act, and its processes for
registering and protecting investors of co-operative
corporations (also referred to as co-ops) were not
commensurate with the risks to investors and the
significant amounts involved. As of March 31, 2014,
1,773 co-operative corporations were registered to
operate in Ontario.

Co-ops are owned and controlled by their mem-
bers and are incorporated under the Co-operative
Corporations Act. Co-op members pool their
resources to provide themselves with products,
services, employment and housing at cost, and can
sell shares to members of the general public, even
though those people don’t necessarily receive goods
or services from the co-op. In 2009, the Green
Energy Act, 2009, amended the Co-operative Cor-
porations Act to allow for the creation of co-ops that
generate and sell electricity from renewable energy
sources. Renewable energy co-ops are exempt from
the usual co-op requirement that they conduct at
least half of their business with co-op members.
Over the past two calendar years, 64 of the 116
co-ops registered by FSCO were in the renewable
energy sector.

Under the Co-operative Corporations Act, all
co-ops with more than 35 members and with plans
to raise over $200,000 in funding must first file an
offering statement with FSCO and get back from
FSCO a statutory receipt approving the selling
of shares or securities to existing or prospective
members or shareholders. FSCO reviews offering
statements to ensure full, true and plain disclosures
are made, including risks to investors.

Over the previous three fiscal years ending
March 31, 2014, FSCO issued a total of 57 receipts
for offering statements filed by co-ops, totalling a
maximum funding level of $371 million; 41 of these
57 offering statements allow the co-ops to raise
more than $1 million, ranging from $1.2 million to
$48.2 million.

We noted that FSCO has not allocated any
resources to ensuring that co-ops present to poten-
tial investors only approved (receipted) offering
statements by, for instance, listing all approved
offering statements on their websites for the public
to check. FSCO also does not conduct any ongoing
monitoring of co-ops to ensure that funds are being
invested in the projects outlined in the offering
statements, nor does it conduct ongoing examina-
tions of these co-ops to ensure they comply with the
requirement of the Co-operative Corporations Act,
including that FSCO approve offering statements.

In addition, FSCO does not require criminal
background checks for the boards of directors or
officers of new co-ops that seek to be registered,
and prior to their issuing any offering statements.

We noted that FSCO’s approving of offering
statements replicates the similar role of the Ontario
Securities Commission (OSC) for providing protec-
tion for investors under the Securities Act. However,
under the Co-operative Corporations Act, investors
do not have the protections that are available under
the Securities Act, which include civil liability for
directors, issuers and underwriters for misrepresen-
tation in the prospectus; registration requirements
for dealers, salespeople, underwriters or advisers
selling securities of corporations; and stronger
enforcement penalties. In addition, the OSC has the
expertise, experience and capacity to review pro-
spectuses filed in connection with public offerings.
FSCO told us it consulted with the OSC in Septem-
ber 2011 to ensure the renewable energy co-ops’
offering statement reviews under the Co-operative
Corporations Act were conducted to similar stan-
dards used by the OSC for its prospectus reviews.
FSCO has had to develop the expertise to review
offering statements from co-ops because these



reviews are entirely different from the reviews per-
formed for the other FSCO-regulated sectors.

In accordance with the Co-operative Corpora-
tions Act, the Minister of Finance’s Schedule of
Required Fees allows FSCO to collect $50 per
offering statement it reviews. We noted this fee is
not commensurate with the work required by FSCO
and generates total revenue of under $1,000 from
the offering statement fees. In comparison, the OSC
charges $3,750 for each prospectus filing review.
FSCO receives a $500,000 annual allocation from
the government, which subsidizes FSCO’s activity
in the co-op sector. Except for the early renewable
energy offering statement reviews in 2010/11 when
costs exceeded $1 million, the annual allocation
along with the fees cover FSCO’s actual costs.

RECOMMENDATION 6

To adequately protect members and investors
of co-ops, the Financial Services Commission of
Ontario (FSCO) should seek to have the neces-
sary legislative authority under the Co-operative
Corporations Act to allow it to ensure that:

all board members have criminal checks

before the co-op is registered and any offer-

ing statements are issued;

all approved offering statements are listed

on FSCO’s website;

it conduct ongoing monitoring of co-ops; and

fees charged to co-ops to review offering

statements are commensurate with FSCO
costs.

In addition, FSCO should consult with the
Ontario Securities Commission on the benefits
of sharing or transferring the responsibility of
reviewing offering statements.

[ Fsco ResPoNSE

FSCO agrees with the Auditor General’s view
that members and investors of co-operative
corporations should be protected. While some
aspects of the recommendations could be acted
upon immediately, some may require legislative

amendments or further analysis. FSCO will
work with the Ministry to identify and consider
potential statutory amendments.

Several years ago, FSCO engaged in early
exploratory staff discussions with the Ontario
Securities Commission to understand the
implications of potentially transferring the
responsibility for reviewing co-operative offer-
ing statements. FSCO, in conjunction with the
Ministry, will initiate further discussion with
the OSC.

FSCO licenses three types of insurance agents in
Ontario. As of March 31, 2014, the active agents in
each category were as follows:
40,522 life insurance agents who sell both life
insurance and accident and sickness products;
6,716 general insurance agents who sell insur-
ance products other than life insurance, such
as auto insurance and commercial business
insurance; and
975 insurance agents who sell individuals just
accident and sickness products.

We noted that FSCO’s online insurance agent
licensing system did not ensure consumers were
protected because it lacked key controls to ensure
licences were not issued or renewed for agents that
did not meet minimum requirements, including
having the required errors and omissions insurance.

All life insurance agents are required under the
Insurance Act to have errors and omissions insurance
coverage to cover their clients who suffer financial
losses as a result of negligence or fraudulent activ-
ity committed by the insurance agent. General and
accident and sickness insurance agents are not
required to have errors and omissions insurance
coverage individually because they are sponsored by
their insurance companies. The annual licensing fee




is $150 and average yearly premium for errors and
omissions insurance is $800. Agents apply to FSCO
through an on-line licensing system. The applicant
is required to report his or her errors and omissions
policy number, name of the insurance provider and
expiry date. Currently, the online licensing system
and FSCO staff do not verify the errors and omis-
sions insurance information.

All applicants are required to indicate whether
they have any criminal convictions, regulatory com-
plaints or have been disciplined by another finan-
cial services regulator, or if they have ever filed for
bankruptcy. Applications with these circumstances
are flagged for further investigation by FSCO staff
to determine whether the agent is suitable to be
licensed. For all new insurance agents, FSCO also
conducts a criminal background check. For all
non-flagged applications, the system automatically
issues a licence within a day.

We noted the insurance agent licensing system
had weak controls in the following areas:

Life insurance agents who had missing or
incomplete errors and omissions insurance
information in the database, or who had
expired policies, were still able to receive
licence renewals or an initial licence. As of
June 2014, over 1,700 active agents were
noted in the database to have received licences
even though their insurance was expired as of
the issuing dates, including one agent who had
entered a 2007 expiry date for the insurance
policy. In all, as of August 2014, more than
9,500 active life insurance agents (23.5% of
all active life insurance agents) had missing or
incomplete insurance data in the database.
According to the licensing system database,

a significant number of active agents had
declared they were disciplined by another
financial services regulator, had declared
bankruptcy or had criminal convictions. These
agents’ licences were renewed without their
applications being investigated by FSCO staff
as required, as discussed later in this report.

FSCO does not verify the information in the insur-
ance agents online licensing system database to
ensure that all agents have accurately reported

on whether they have errors and omissions insur-
ance. We noted from our testing of complaints that
several agents had operated for one to three years
before they were identified as not having errors and
omissions insurance. Instead, FSCO relies on insur-
ance providers to notify it of any agents that have
had their policies expire or cancelled. However, it
is not mandatory for errors and omissions insurers
to provide this information to FSCO and only some
of the 150 errors and omissions insurance provid-
ers voluntarily do this. By comparison, FSCO has
agreements with all errors and omissions insurance
providers for the mortgage brokerage sector to
notify it if a brokerage does not have insurance.

FSCO has contacted approximately 550 life
insurance agents annually where insurance provid-
ers had reported to FSCO that the agents did not
have errors and omissions insurance. However, we
noted that it did not contact all agents who were
reported to it as not having insurance. FSCO does
not record the number of agents reported to it as
not having insurance.

In addition, FSCO does not gather information
from life insurance agents or their insurers on the
number of claims filed by clients against agents and
which of those claims were valid. This information
would be useful for assessing the conduct of certain
agents, and would also help the industry when
it considers changes to the licensing process and
whether regulatory changes are needed.

In contrast, FSCO requires the mortgage broker-
age sector to provide this kind of information. Each
brokerage must report to FSCO the errors and
omissions claims against the firm and its brokers
and agents that are paid by their insurance provid-
ers. Brokerages must provide brief explanations for
any claims paid. In 2011, 24 brokerages received 38
errors and omissions claims, and 16 were paid out;



in 2012, 37 brokerages received 55 claims, and 11
were paid out; and in 2013, 37 brokerages received
56 claims and 10 were paid out.

RECOMMENDATION 7

In order to make its licensing system and pro-
cedures effective so that only qualified agents
are given licences, the Financial Services Com-
mission of Ontario (FSCO) should ensure that:
its online licence system has the necessary
controls to identify and reject licences
for agents who do not meet minimum
requirements;
it establishes agreements with all agents’
errors and omission insurance providers to
provide FSCO with timely information on
agents’ compliance with insurance require-
ments, and information about consumer
claims made against agents; and
it investigates all agents who do not meet
minimum standards, particularly for errors
and omissions insurance requirements.

[ Fsco ResPoNSE

FSCO welcomes the Auditor General’s observa-
tions about its life insurance agent licensing
system and procedures. The second phase of
implementation of FSCO’s Enterprise Develop-
ment System will begin in July 2015 and once
fully implemented, it will support complete data
gathering, better internal controls, improved
risk assessments and compliance, plus more
market intelligence, most of which is already
under way for the service provider sector. In
addition, a data steward role will be created in
July 2015 to manage and monitor the electronic
data and establish early warning flags for incon-
sistent or dated information.

Life insurers are currently required to ensure
that each agent complies with the Insurance Act,
the regulations and the agent’s licence. This
includes ensuring that agents maintain required
errors and omission insurance (E&QO) coverage.

FSCO will explore establishing information-
sharing agreements with E&O insurers to ensure
agent compliance with E&O insurance require-
ments, and to receive information about claims
made against agents. The Superintendent will
also leverage the information available from the
Commercial Liability Statistical Plan for informa-
tion about claims made by life insurance agents.

FSCO expects that these changes will facili-
tate more robust and targeted compliance activ-
ities in conjunction with its risk-based approach
to regulation, as published in its Regulatory
Framework.

The Licensing and Market Conduct Division (Div-
ision) is responsible for dealing with complaints
received by FSCO. When a complaint is received,
the Division conducts an analysis and then may
investigate to see whether enforcement action is
needed. Over the past five fiscal years, FSCO has
received an average of more than 1,100 complaints
a year, about half of which were from consumers
and the rest from industry stakeholders or other
financial service regulators. As Figure 11 indicates,
95% of complaints pertain to the insurance and
mortgage brokerage sectors.

FSCO measures whether it closes 80% of con-
sumer complaints within 75 calendar days and
98% of all complaints within 365 calendar days.
The Division monitors the timeliness of complaint
resolution and follows up on the complaints over
365 days. The majority of complaints are closed due
to insufficient evidence or no findings, an average
of around 20% end with a letter of warning or cau-
tion, and about 10%, or 105 complaints annually,
are forwarded to its Investigations Unit. FSCO has
generally met its timelines for simple complaints,
but we noted that several complaints with high
risks to consumers take several years to address.



Figure 11: Complaints Received by Sector, for the years ending March 31,2010-2014*

Source of data: Financial Services Commission of Ontario

Co-operative corporations 4 2 2 7 8
Credit unions and caisses populaires 24 22 29 35 35
Insurance? 614 716 965 720 730
Loan and trust 7 6 2 3 8
Mortgage brokers 354 411 351 343 319
Total 1,003 1,157 1,349 1,108 1,100

1. Complaints were received about both individuals and companies. FSCO did not have a breakdown of the two.

2. About 60% of these complaints pertain to the auto, property and casualty insurance sectors for the years 2013 and 2014. FSCO did not have a

breakdown for the years 2010, 2011 and 2012.

We noted that several complaints handled by
the Division incurred significant delays or ended in
weak enforcement action. For example:

In June 2013, a complaint was lodged against
a credit union for possible conflict of inter-

est and fiduciary breach on the part of the
general manager of the credit union. There
was minimal action on the file until May 2014,
or 11 months later, when the complaint was
transferred to another compliance officer.

A warning letter for the conflict of interest
was sent to the general manager of the credit
union in September 2014.

In September 2010, a complaint was received
against a life insurance agent alleging client
signatures were forged. The file was not
forwarded to the Investigations Unit until
March 2012, or 18 months later, during which
time inquiries were made by the compliance
officer. The final report was not completed
until April 2014. In June 2014, the case was
dropped by FSCO due to insufficient evidence.
In February 2012, an anonymous complaint
was received about a mortgage agent operat-
ing after having previously declared bank-
ruptcy. The mortgage agent also had pleaded
guilty to three charges under the Bankruptcy
and Trustee Act in 2012 for failing to comply
with conditions of his bankruptcy. On his 2010
and 2012 licence renewal applications, the
mortgage agent did not disclose this informa-

tion to FSCO as required. An investigative
report was completed in April 2013. The
complaint file was then transferred to legal
services, and it took until March 2014, or 25
months after the complaint was filed, before
FSCO issued a proposal to revoke the agent’s
licence. The agent requested a hearing to
oppose the order, which was scheduled for
October 2014.

Significant delays in handling, investigating and
resolving complaint files affect both the complain-
ants who are awaiting outcomes, as well as other
consumers whom these agents or brokers continue
to serve. Quickly finalizing complaint investiga-
tions may minimize the risk to complainants and
other consumers.

As Figure 12 indicates, the Division has a program
of conducting proactive onsite examinations only
for mortgage brokerages; no other regulated finan-
cial institutions or insurance agents are examined
unless an investigation has been initiated due to
a complaint. Based on the examination activity, it
would take the Division about 10 years to examine
mortgage brokerages, brokers and agents, even
without the other sectors being examined.
Examinations are intended to ensure compliance
with key legislative requirements. For instance,
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Figure 12: Examinations of Regulated Financial Sectors

Source of data: Financial Services Commission of Ontario

or Registered  Completed Over

Regulated Financial Sector

Average Annual

# of Years to
Review the
Entire Sector

Examinations

in2014 Last Three Years

Mortgage brokerages* 1,172 120 10
Life insurance agents 40,522 0 Never
General insurance agents 6,716 0 Never
Accident and Sickness Insurance Agents 975 0 Never
Credit Unions and caisses populaires 129 0 Never
Loans and trusts 52 0 Never
Co-operative corporations 1,775 0 Never

* FSCO examinations of mortgage brokerages include brokers and agents, who must work for a brokerage.

examinations of mortgage brokerages validate that
the brokerage has the required errors and omissions
insurance and has proper policies and procedures in
place for retaining records and handling complaints.
Because FSCO does not proactively examine the
other regulated financial institutions and insurance
agents for which it is responsible, the institutions
might not be complying with requirements and that
lack of compliance would go undetected.

The responsibility for overseeing and conducting
inspections of insurance brokers, including those
who sell home, auto and business insurance, was
delegated to the Registered Insurance Brokers of
Ontario (RIBO) by the Ontario government in 1981.
RIBO handles complaints, licensing and examina-
tions of its almost 18,000 brokers. In comparison
to the Division’s rate of examination of mortgage
brokerages that would take 10 years to complete, we
noted that RIBO has established a goal to examine

every insurance broker at least once every five years.

The need for FSCO to conduct examinations of
insurance agents was apparent from a recent prod-
uct suitability review. FSCO conducted the first-
time review in May 2014, to better understand the
process that life insurance agents use at the point
of sale, when making product recommendations to
prospective policyholders. The review concluded
that many sales activities are verbal, without any
paper trail. FSCO also discovered that although

90% of agents stated they disclosed a conflict of
interest to their clients when one existed, only 50%
did so in writing as required by the Insurance Act.

To comply with continuing education require-
ments, insurance agents must report when
renewing their licences that they have completed
30 hours of continuing education. To ensure agents
are not giving misleading information, the Division
may ask them to provide verification that the con-
tinuing education requirements were completed as
reported. However, we noted that only 10 agents
were audited in 2012/13, and only 50 were audited
in 2013/14, out of approximately 15,000 agents
who renew their licences each year.

Agents Disciplined by Other Regulatory

Authorities Not Investigated Immediately
Approximately 50% of life insurance agents are
members of other investment-related regulatory
associations, such as the Mutual Fund Dealers
Association of Canada and the Investment Industry
Regulatory Organization of Canada. Licensed mort-
gage brokers or agents may also be licensed by the
Real Estate Council of Ontario.

We reviewed the publicly reported disciplinary

notices of these regulatory authorities and found
a number of licensed life insurance agents and
mortgage brokers and agents had been formally
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disciplined by them. For instance, as of June 2014,
the Mutual Fund Dealers Associations of Canada
had disciplined 66 members who were also active
licensed life insurance agents, and some of these
agents were permanently prohibited from further
selling of mutual funds.

We sampled the Division’s records to determine
whether it had launched its own examination into
the business practices of agents who had been
disciplined by other regulatory authorities to ensure
similar wrongdoings were not occurring in the
FSCO-regulated sectors. We found the Division
did not have adequate procedures or information-
sharing arrangements with these other associations
to be notified immediately when disciplinary actions
occurred, and it did not routinely initiate any
proactive examination of disciplined life insurance
agents when it was aware of them. Instead, when
it became aware of a disciplinary action by another
regulator, the Division flagged the agent’s file. No
further action is taken until the licensee applies
for his or her licence renewal, at which time the
Division may investigate the licensee’s suitability.
As a result, licensed agents with serious regulatory
disciplinary action against them by another regula-
tor are allowed to operate for years without being
further investigated in a timely manner by FSCO,
which puts consumers at risk.

Following are examples of cases where we
felt that more proactive and timely action from
the Division would have been prudent to protect
consumers:

A life insurance agent was permanently
banned and fined $350,000 in March 2009 by
the Investment Industry Regulatory Organ-
ization of Canada for having undisclosed
financial interests and dealings in accounts of
two of his clients, including misappropriating
nearly $500,000 from a client’s account. The
Division was unaware of this disciplinary
action. In July 2010, the agent did not report
the conviction on his licence renewal applica-
tion, and the Division renewed the agent’s
licence. FSCO became aware of the discipline

action in August 2010, over 17 months after
the disciplinary action had occurred. FSCO
then launched an investigation based solely
on the agent’s suitability and in April 2012,
FSCO finalized its investigation and revoked
the agent’s licence. In the end, the life insur-
ance agent operated under a FSCO licence
for three years after the disciplinary action by
another regulatory body.

Another life insurance agent was perma-
nently banned by the Mutual Fund Dealers
Association of Canada and fined $40,000 in
May 2012 for selling unapproved securities
to his clients, resulting in their incurring
substantial losses. The Division was notified
in June 2012, but did not launch an inves-
tigation until December 2013—19 months
later—when the agent applied for a licence
renewal. We noted that the agent’s licence
was renewed in March 2014 because the
investigation had not yet concluded and there
had not been enough evidence gathered to
deny the renewal at that time.

A mortgage broker renewed his licence using
FSCO’s online licensing system in 2008 and
2010. On the 2010 application, the broker dis-
closed that he had failed to report on his 2008
application that he had several regulatory
sanctions and convictions, including failing to
disclose and remit retail sales tax of $76,000 in
2008; and that he had had his registration as
a motor vehicle salesperson revoked in 2007,
and his real estate broker licence revoked in
2010. Despite an ongoing investigation by the
Division since 2010, the broker’s licence was
renewed in 2010, 2012 and 2014. In October
2014, seven years after the disciplinary action
by another regulatory body, a final decision
was made to revoke the agent’s licence.

We also found FSCO’s enforcement actions
against licensed life insurance agents did not mirror
the actions taken by other financial services regula-
tors. Several agents who had received multi-year
suspensions or prohibition bans from the Mutual



Fund Dealers Association of Canada only received
from FSCO letters of caution warning them that
regulatory action may be taken in the event of
another violation.

RECOMMENDATION 8

In order to ensure that the Financial Services
Commission of Ontario (FSCO) meets its
mandate to provide regulatory services that
protect the public interest and enhance public
confidence in the regulated financial sectors,
FSCO should:
take timely action to investigate complaints,
and have adequate systems and proced-
ures in place to monitor the timelines and
outcomes of its handling of complaints and
investigations;
assess the need for proactive investigations
in each of its regulated financial sectors that
would allow for periodic examinations of all
registrants and licensees;
identify common issues from its examination
activities and share them with the industry,
and consider action that can be taken to
mitigate their causes; and
establish systems and procedures to
promptly identify, investigate and determine
the continued suitability of registrants and
licensees who have received sanctions from
other associations.

[ Fsco ResPoNSE

Since September 2013, FSCO has consistently
exceeded its complaint closing rate standards,
which are among the highest standards for
those regulators that have such performance
measures. Processes are now in place to monitor
timelines and outcomes of complaints and
investigations.

FSCO agrees that proactive compliance is an
important part of a robust monitoring and com-
pliance framework that protects the public inter-
est and enhances confidence in the regulated

sectors. FSCO’s Regulatory Framework focuses
on bringing licensees into compliance through
a multi-faceted approach. FSCO will assess the
need for conducting periodic proactive investi-
gations, as well as other factors that may cause
FSCO to initiate an examination, in each of its
regulated financial sectors as part of its ongoing
risk-based regulation framework.

FSCO commits to providing more timely
publication of reports for the industry identify-
ing common issues from its examinations.

FSCO will explore further information-
sharing arrangements to ensure that licensees
sanctioned by other regulators are assessed
more quickly, in accordance with governing
legislation and with the due process to which
they are entitled. For example, and more
recently, FSCO has negotiated a memorandum
of understanding with the Mutual Fund Dealers
Association. Any enforcement action taken by
FSCO, if warranted, will be based on those pen-
alties authorized under the applicable laws.

FSCO is required by the Insurance Act and the
Mortgage Brokerages, Lenders and Administrators

Act, 2006, to issue licences and review market
conduct for mortgage brokerages, mortgage brok-
ers, mortgage agents and insurance agents. FSCO is
responsible for directly overseeing more than 55,000
registrants and licensees in the insurance sector (this
does not include insurance brokers, who are licensed
by the Registered Insurance Brokers of Ontario) and
more than 11,000 in the mortgage sector. We felt
that these large numbers could justify the industries
assuming greater responsibility for overseeing their
professions, including their establishing self-regula-
tion and consumer protection funds, as is the case in
many other similar self-regulated service industries.
Figure 13 highlights some of the more recognizable
self-regulating entities.
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If responsibility for oversight of regulated claims of premiums misappropriated by
financial sectors were to fall to associations that brokers. On-site examinations are conducted
oversaw industries, FSCO could assume the role of regularly to evaluate brokers’ practices and to
overseeing those associations rather than oversee- verify information reported during the licens-
ing individual companies. This would require that ing application and renewal process. RIBO
FSCO recommend changes to the legislation that is required to maintain both a Complaints
governs these professions, but it would allow FSCO Committee and a Discipline Committee. RIBO
to focus its resources on more serious and strategic conducts investigations of brokers based on
matters pertaining to the regulated industries. complaints from the public and issues aris-

FSCO currently relies on delegated regulatory ing from the spot checks. FSCO conducts an
oversight by two associations: annual examination of the affairs of the Regis-

o As mentioned earlier, the Registered Insur- tered Insurance Brokers of Ontario to ensure

ance Brokers of Ontario (RIBO) regulates the it is meeting the legislative requirements.
almost 18,000 insurance brokers in Ontario, e The Ontario Mutual Insurance Association
in accordance with the authority granted to examines all 42 farm mutual insurance firms
it under the Registered Insurance Brokers Act. under an agreement with FSCO. Under the
It is self funded and maintains a Professional Insurance Act, a Fire Mutual Guarantee Fund
Indemnification Fund that covers losses on was established to wind up farm mutual

Figure 13: Examples of Self-Regulating Professional Organizations in Ontario
Prepared by the Office of the Auditor General of Ontario

Responsible for Administers
Setting Members’ a Consumer
Standards and Protection Responsible
Professional Fund to Cover for Disciplinary
Licences Development Losses Caused Action Against
Profession Name of Regulating Entity to Members Requirements by its Members Members

Accountants and  Chartered Professional Yes Yes No Yes
auditors Accountants of Ontario and

Public Accountants Council

for the Province of Ontario

Funeral directors  Board of Funeral Services Yes No Yes Yes
Insurance Registered Insurance Yes Yes Yes Yes
brokers Brokers of Ontario
Investment Investment Industry Yes Yes Yes Yes
dealers Regulatory Organization of

Canada
Lawyers and Law Society of Upper Yes Yes Yes Yes
paralegals Canada
Motor vehicle Ontario Motor Vehicle Yes No Yes Yes
salespeople Industry Council
Mutual fund Mutual Fund Dealers Yes No No Yes
dealers Association of Canada
Real estate and  Real Estate Council of Yes Yes Yes Yes
business brokers  Ontario
Travel sales Travel Industry Council of Yes No Yes Yes

Ontario




insurance companies that ran into financial
difficulties. The Association monitors insurers’
solvency and administers the fund, which has
never been used.

FSCO also regulates financial sectors with only
a few registrants when other government regula-
tors could assume this responsibility. For example,
FSCO directly regulated only 18 of 339 insurance
companies operating in Ontario; 279 insurers are
regulated by the federal Office of the Superintend-
ent of Financial Institutions (OSFI) since they are
federally incorporated; and 42 farm mutual insur-
ance firms are examined by the Ontario Mutual
Insurance Association, with FSCO oversight of the
Association. It is inefficient for FSCO to oversee
such a small number of companies, and it would
likely be more practical to establish arrangements
with OSFI to oversee all insurers.

Similarly, the number of credit unions and
caisses populaires FSCO oversees has declined from
251 in 2004 to 129 in 2014.The federal government
enacted changes in December 2012 that allow
credit unions to incorporate federally, instead of
provincially as previously required, and to be gov-
erned by the federal Bank Act, which would transfer
regulatory oversight to the OSFI.

RECOMMENDATION 9

To ensure that regulatory processes exist com-
mensurate with the size and maturity of the
industries, the Financial Services Commission
of Ontario (FSCO) should explore opportunities
to transfer more responsibility for protecting the
public interest and enhancing public confidence
to new or established self-governing industry
associations, with oversight by FSCO. Areas that
could be transferred include licensing and regis-
tration, qualifications and continuing education,
complaint handling and disciplinary activities.
In addition, associations could be responsible
for establishing industry-sponsored consumer
protection funds to provide more confidence in
their services by the public. FSCO should then

submit such proposals to the Ministry of Finance
for consideration of legislative changes that
would make it possible.

For regulated financial sectors, including
insurance companies, credit unions and caisses
populaires that have fewer registrants, FSCO,
in conjunction with the Ministry of Finance,
should explore the possibility of transferring its
regulatory responsibilities to the federal Office
of the Superintendent of Financial Institutions.

[ Fsco ResPoNSE

It should be noted that the responsibility for
initiating legislative reviews of regulatory
requirements for each financial sector rests with
the government.

Modern financial services regulation calls
for a holistic view of the financial services
rather than a siloed approach. While there are
many reasons to create self-regulatory agen-
cies, most self-regulatory organizations were
created to oversee a single sector. As a regulator
of many financial services, FSCO looks at the
complex profile of the individual or business in
the context of today’s highly inter-connected
financial services marketplace and not just as
a licensee in a single sector. FSCO will support
the Ministry of Finance when legislative chan-
ges are being considered.

With respect to transferring some regula-
tory responsibilities to another regulator, the
government announced in the 2013 Budget that
Ontario will be phasing out responsibility for
insurance company solvency supervision. FSCO
is responsible for market conduct of the credit
unions and caisses populaires sector whereas
the Deposit Insurance Corporation of Ontario is
responsible for solvency regulation of the sector.
The role of the two regulators for oversight of
the credit union sector will be examined by the
government as part of the five-year review of the
Credit Unions and Caisses Populaires Act, 1994
which commenced on October 1, 2014.




Source of data: Financial Services Commission of Ontario

Single-employer pension plans/Number of Plans 7,646 7,646 7,396
Defined-benefit pension plans 4,402 4,419 4,241
Actlve members 667 000 661 000 684 000

' Ret|red members deferred members and other benef|C|ar|esmwwmwm o 621 000. | 622 000. 659 000.'

, Total members 1 288 000. » 1 283 000. ... .1 343 000 |
Defined-contribution pension plans 3,244 3,227 3,155
Actrve members 340 000 343 000 345 000

“ Retrred members deferred members and other beneflcranes 55 OOO: 56 000: 58 000':
 Total members 395000 399,000 403,000
Total Members (single-employer pension plans) 1,683,000 1,682,000 1,746,000
Multi-employer pension plans/Number of plans 121 118 118
Defined-benefit pension plans 82 77 77
Act|ve members 375 000 365,000 367 000

a Ret|red members .deferred members and other benefrmanesmwwmwm o 453 OOO. | 457000. 469 OOOH

, Total members 828 000. — 822 000. - 836 000 |
Defined-contribution pension plans 39 41 41
Actrve members 31 000 32 000 38 000

“ Retrred members deferred members and other beneflcranes 20 000: 24 OOO: 24 OOO':
 Total members 51,000 56,000 62,000
Total Members (multi-employer pension plans) 879,000 878,000 898,000
Jointly sponsored pension plans/Number of Plans 7 11 10
Defined-benefit pension plans 7 11 10
_Active members 706 000 732 000 701 000

a Retrred members deferred members and other beneflcranesWWWWW - 501 OOO' | 523 OOO' 498 OOOH

, Total members 1 207 000. » 1 255 000. ... .1 199 000 |
Total Members (jointly sponsored pension plans) 1,207,000 1,255,000 1,199,000
All pension plans/Number of plans 1,774 1,775 7,524
Defined-benefit pension plans 4,491 4,507 4,328
Active members 1,748,000 1,758,000 1,752,000

~ Retired members, deferred members and other beneficiaries 1575000 1,602,000 1,626,000
 Total members ) 3,323,000 3,360,000 3,378,000
Defined-contribution pension plans 3,283 3,268 3,196
Act|ve members 371 000 375 000 383 000

a Ret|red members deferred members and other benefrmanesmwwmwm o 75 000. | 80 000. 82 OOOH

, Total members 446 000. — 455 000. - 465 000 |
Total Members — all pension plans 3,769,000 3,815,000 3,843,000
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