The contents of four of this year’s value-for-money
audits—Adult Correctional Institutions, Court
Operations, Criminal Court System and Family
Court Services—are intertwined, so it is fitting
they be published together as Volume 3 of our 2019
Annual Report. The province spends about $1.5 bil-
lion each year on these four areas combined.

Adult correctional institutions are the respon-
sibility of the Ministry of the Solicitor General.
While the issues facing these institutions are
unique, the institutions are significantly impacted
by the work of the Ministry of the Attorney General
(Ministry) as it concerns court operations and the
judiciary.

In fact, about 80% of the approximately 51,000
individuals admitted into Ontario adult correc-
tional institutions in 2018/19 were accused persons
on remand who were awaiting bail or trial. On a
daily basis, remanded inmates represent 71% of
the 7,400 inmates in custody. The remaining 29%
of inmates are those that have been found guilty of
a crime with a sentence of less than two years. The
proportion of the remand population in institutions
in Ontario has increased in the last 15 years, from
60% in 2004/05 to 71% in 2018/19. In 2017/18,
the percentage of Ontario’s inmates on remand was
the second-highest of all jurisdictions in Canada. In
essence, justice for these inmates is being delayed—
justice delayed is justice denied.

Processing cases efficiently through the courts
would significantly reduce the number of inmates
on remand and potentially reduce the pressures on
adult correctional institutions.

Timely justice is also important for the victims
of crimes and their families. When justice is not
obtained or obtained late, public confidence in the
justice system can erode.

The government and Members of the Legisla-
tive Assembly must make difficult decisions on the
allocation of taxpayer dollars to programs and ser-
vices in Ontario. Frequently, government decision-
makers direct funding primarily to the more visible
programs, such as those providing health, educa-
tion and social services. Funding correctional insti-
tutions and the justice system may have a perceived
lower public priority because the average Ontarian
may only have limited contact with the courts and
the institutions. Yet substantial money is needed
and is provided to the courts and adult correctional
institutions. So, it is critical that funding decisions
be based on timely and good information. The four
chapters in this volume provide some of the infor-
mation needed to help decision-makers fulfill their
responsibilities, and highlight the need for improve-
ment in the information collected by and available
to the Ministry of the Solicitor General and the
Ministry of the Attorney General.
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Government decision-makers, legislators and
the public are obliged to respect the independence
of the Ontario judiciary. However, they still have
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On average, Ontario’s courtrooms are used
2.8 hours per day, which is considerably less time
than the Ministry’s optimal average use of 4.5 hours
per day. Twenty-seven of the 32 courthouses where
we noted above-average delays in disposing criminal
cases also operated fewer hours than the Ministry’s
optimal average of 4.5 hours per day. We also noted
during our audit that, with the exception of a few
courthouses that were operating at overcapacity,
courtrooms in many other courthouses were under-
utilized or were empty at various times. As high-
lighted in our report on Court Operations, we were
only provided with commentary as to why this hap-
pens, but our access to the information we needed
to be able to fully analyze and confirm what we were
told was denied by the Offices of the Chief Justices
of the Ontario Court and the Superior Court.

The judiciary believes that any decision it makes
is outside the purview of the Auditor General Act,
which states the following: “The Auditor General is
entitled to have free access to all books, accounts,
financial records, electronic data processing
records, reports, files and all other papers, things
or property belonging to or used by a ministry,
agency of the Crown, Crown controlled corpora-
tion or grant recipient, as the case may be, that the
Auditor General believes to be necessary to perform
his or her duties under this Act” [emphasis added].
As well, under the Auditor General Act, a disclosure
to the Auditor General does not constitute a waiver
of solicitor-client privilege, litigation privilege or
settlement privilege.

We concur with the judiciary that, notwith-
standing these provisions of our Act, its judicial
rulings relating to cases before the courts are not to
be questioned by our Office. However, with respect
to its decisions regarding the administration of the
court system, including the scheduling of court-
rooms, we believe we do have the right to access
any and all information we need for our audit. After
all, taxpayers fund the administration of the court
system and the building of courthouses. And Min-
istry employees can readily access the information
that we were denied access to. In not permitting us

information on courtroom scheduling, our audit
was considerably hampered. In previous health-
care audits, we have audited the scheduling of
operating rooms and nurses, and this enabled us to
make recommendations for improvement.

Compounding the denial of access to admin-
istrative courtroom-scheduling information were
the delays and limitations we encountered in
obtaining other information from the Ministry. This
is consistent with the delays we encountered in our
previous Court Services audits in 2003 and 2008.
For example:

We were refused full access to a sample of
175 criminal and mental health case files
that are maintained by Crown attorneys.

We asked to review these files to determine
the reasons why some of these cases were
delayed. Instead, the Ministry of the Attorney
General’s Criminal Law Division summarized
some details from the files and provided
those to us. Although reasons for delays were
provided, we could not substantiate and
confirm the reasons by independently and
objectively reviewing the complete files in a
timely manner.

We were also refused access to about 115 of

a sample of 240 digital audio recorded notes
from court hearings. We asked to review
these notes to confirm how long courts were
in session. We were able to review only 125 of
these notes from our sample.

A main takeaway from the access-to-information
issues we experienced was that Ontario’s court
operations need to be more transparent and
accountable to the taxpayers who fund it.

Transparency, accountability and effectiveness
are also significantly hindered by the fact that the
overall pace of court system modernization in
Ontario remains slow. Unlike other jurisdictions,
the court system in Ontario is still heavily paper-
based, making it inefficient. In 2018/19, almost
2.5 million documents—over 96% of them paper
documents—were filed in Ontario’s court system,




ranging from the cases’ initiating documents to
evidence and court orders made by a judge.

In addition to the increase in remand inmates
and the statistics showing lower-than-targeted
courtroom utilization, we found that the backlog
of criminal cases we noted in our previous audits
of Court Services in 2003 and 2008 continues to
grow. Between 2014/15 and 2018/19, the number
of criminal cases waiting to be disposed increased
by 27%, to about 114,000 cases. One result of this
backlog is the increasing age of the cases pending
disposition: cases pending disposition for more
than eight months increased by 19%, from about
31,000 cases in 2014/15 to about 37,000 cases in
2018/19.

According to information provided by the Min-
istry, 191 provincially prosecuted cases have been
stayed at the request of the defence since July 2016
because the prosecution or the court system had
been responsible for unreasonable delays. In these
cases, the guilt or innocence of the accused person
is not determined.

As well, the average number of days needed to
reach a bail decision has increased over the past
five years, which we estimated resulted in about
13,400 additional bed days in adult correctional
institutions for remand inmates. We also noted
that videoconferencing technology in the criminal-
justice sector continues to be underutilized.

The province funds mental health courts, which
have been in operation in Ontario since 1997;
however, the benefits arising from the use of these
courts are unknown. Procedures are not clearly
outlined, there is a lack of proper data on their
operations, and definitions of mental health courts’
objectives and intended outcomes are imprecise. In
contrast, Nova Scotia has set key objectives for its
mental health court, has evaluated the court’s suc-
cess in reducing recidivism relative to the regular
criminal justice system and provides a wide range
of information to promote public awareness.

The Office of the Chief Justice of the Ontario
Court of Justice refused to confirm whether or not
it has performed such a review of mental health

courts in Ontario. Therefore, we cannot confirm

to the Legislature whether a review has been per-
formed. In 2018/19, 33% of about 51,000 inmates
admitted to provincial adult correctional institu-
tions had a mental health alert on their file indicat-
ing possible mental health concerns, compared to
7% of inmates admitted in 1998/99.

Despite limitations placed on our audit work by
the Offices of the Chief Justices of the Ontario
Court and the Superior Court and the Ministry, we
were able to determine that effective and efficient
processes were not in place in the family court
system to enable its consistent monitoring of and
adherence to the legislated timelines for interim
Children’s Aid Society care orders, which are
designed to promote the best interests, protection
and well-being of children.

As of July 2019, there were 5,249 child protec-
tion cases pending disposition. Of these, 23% had
remained unresolved for more than 18 months, and
some for more than three years. Because the Min-
istry of the Attorney General’s information system
did not capture accurate and complete information,
neither the Ministry nor we were able to determine
how many of these cases were subject to the statu-
tory timelines in the Child, Youth and Family Servi-
ces Act, 2017, in order to confirm that the statutory
deadlines were being met. These timelines require
that when an order of interim Children’s Aid
Society care is issued by the courts, the length of
the interim care should not exceed 18 months for
children under the age of six, and 30 months for
children between the ages of six and 17.

We identified significant delays in some cases.
But because the Offices of the Chief Justices and
the Ministry denied us access to the complete child
protection case files we needed to complete our
work, we could not confirm the reasons for those
delays, nor confirm why the statutory timelines
were exceeded. Such delays can put children at
unnecessary risk.



We believe that under the Auditor General Act we
are entitled to access complete child protection case
files, which are accessible to Ministry employees.

In denying our access, the Ministry and the Offices
of the Chief Justices cited the following clause in
the Child, Youth and Family Services Act, 2017: “No
person shall publish or make public information
that has the effect of identifying a child who is a
witness at or a participant in a hearing or the sub-
ject of a proceeding, or the child’s parent or foster
parent or a member of the child’s family.” Although
we assured the Ministry and the Offices of the Chief
Justices that we would not publish the names of
such individuals in our Report, we were still not
provided access.

Subsequent to our ongoing audit requests, and
after considerable time had passed, the Ministry,
with the approval of both Offices of the Chief
Justices, provided only a limited portion of the
information we had requested, with many parts
redacted, making it again difficult to complete our
work. The Court Services Division of the Ministry
also refused to allow its staff to answer our ques-
tions about why some cases were delayed.

The Ontario Court publishes its Guiding Prin-
ciples and Best Practices for Family Court, and we
were able to obtain this document. However, the
Superior Court would not provide us with a copy of
its Best Practices for Child Protection Cases.

When our Office is refused access to information
to conduct our work on behalf of the Members of
the Legislature, our responsibility is to inform the
Legislature of this fact. Notwithstanding the incom-
pleteness of the information available to us for our
audits on court operations, criminal courts and
family courts, we were still able to provide a num-
ber of recommendations encouraging transparency
and accountability in the court system in Ontario.
Our recommendations highlight the significant
need to quicken the modernization of the justice
system, so that the information in its systems is
readily available to decision-makers to make time-
lier decisions and to provide for timelier access to
justice for the victims of crimes, those charged with
crimes, children who are the subject of child protec-
tion cases, and the families of all of these people.
The correctional system also has challenges to
address. There needs to be a focus on reducing the
high remand inmate population and addressing
the rising inmate population with either suspected
or confirmed mental health issues. Equally critical
is providing correctional officers with extensive
training in techniques for working with the 33%
of inmates with mental health alerts on their files,
and improving working conditions for staff in adult
correctional institutions.

o,

Bonnie Lysyk, MBA, FCPA, FCA
Auditor General of Ontario

Sincerely,
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