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March 1, 2005 
 
The Honourable Alvin Curling 
Speaker of the Legislative Assembly 
Room 180, Legislative Building 
Legislative Assembly 
Province of Ontario 
Queen’s Park 
 
Dear Mr. Speaker: 
 
In accordance with section 58(4) of the Environmental Bill of Rights, 1993 (EBR), I present the 
attached Special Report of the Environmental Commissioner of Ontario for your submission to the 
Legislative Assembly of Ontario. 
 
In my report, I request that the Legislative Assembly of Ontario consider a series of 16 
recommendations that I am presenting in this special report.  I believe that implementation of these 
recommendations will advance the purposes of the EBR, enhance the effectiveness of the Office of the 
Environmental Commissioner, and improve government decision-making on environmentally 
significant proposals. 
 
 
Sincerely, 

 
 
Gord Miller 
Environmental Commissioner of Ontario 
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oreword and Recommendations by the Environmental 
Commissioner of Ontario 
 

 
 
On February 15, 2004, the Office of the Environmental Commissioner of Ontario (ECO) 
held a celebration at the Ontario Legislature to mark the tenth anniversary of the 
Environmental Bill of Rights (EBR).  During preparations for this event, discussion arose 
among ECO staff and stakeholder groups on the merits of undertaking a 10-year review 
of the EBR legislation. 
 
Such a review would focus not only on the EBR and its regulations, but would also 
examine ECO procedures and processes in order to determine whether the EBR had 
achieved its intended purposes as proposed by the Task Force on the EBR.  In its 1992 
report to the Ontario Minister of the Environment, the Task Force had recommended that 
the ECO actively monitor public use of certain provisions in the legislation – such as the 
right to sue for public nuisance and the right to sue for harm to a public resource – and 
that recommendations be made on an ongoing basis if the ECO saw the need for further 
reform to the proposed legislation. 
 
I made the decision to proceed with such a review.  In spring 2004, with the assistance of 
an outside consultant, I conducted an arms-length survey to scope the concerns of 
stakeholders.  I heard from more than 70 stakeholders and individuals and received many 
thoughtful and valuable suggestions, which were summarized in a report received in my 
office in July 2004.  I also engaged legal experts to draft discussion papers on a range of 
topics and held a law reform workshop in June at which leading experts on environmental 
law and policy offered excellent presentations and workshop comments on those aspects 
of the EBR they believed were working – and those that were not.  In fall 2004, my staff 
and I produced a synthesis paper that reflected the full range of the review work of the 
preceding months.  This paper, with links to supporting documents, was posted in 
November 2004 for 74 days of public review on Ontario’s Environmental Registry.  I am 
now releasing a revised version of this paper as a Special Report to the Ontario 
Legislature. 
 
A plethora of issues, concerns and suggestions were raised and discussed during the 10-
year review process.  There was broad consensus on some matters, such as the need to 
improve the content and use of ministry Statements of Environmental Values to make 
them more integral to ministerial decision-making.  On other issues, such as the right to 
sue for harm to a public resource, stakeholder views were quite polarized, reflecting 
fundamental differences of opinion on when and how often legal actions challenging 
ministry and proponent decision-making should be undertaken.  
 
Considerable effort was expended by my office to keep the whole review process open, 
objective and as free from bias as possible.  The main text of this Special Report 
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discusses and presents ideas in a neutral and academic manner.  I urge the reader to read 
this brief report in its entirety in order to appreciate the range of opinions and the level of 
commitment to and involvement in the EBR process that exists in Ontario.  But in the 
end, this work is valuable only if all that was brought forward is considered and 
condensed into a set of recommendations that are workable, improve the EBR and allow 
it to continue to be relevant to future generations. 
 
I believe that responsibility falls to me as the Environmental Commissioner.  What 
follows is a series of 16 recommendations that I am prepared to put before the Legislative 
Assembly of Ontario which I believe will advance the purposes of the EBR, enhance the 
effectiveness of the Office of the Environmental Commissioner, and improve government 
decision-making on environmentally significant proposals.  These recommendations are 
provided to the members of the Legislative Assembly not as an urgent call for legislative 
reform, but rather as a thoughtful listing of matters to be considered once the Legislature 
turns its attention to a review of this innovative and progressive statute.  
 
 

ecommendations  
 
 
 

Relating to the Purposes of the Act 
 

1. It is recommended that the purposes of the EBR be reviewed to give consideration 
to the inclusion of new concepts that inform the decision-making in 
environmental protection matters that have evolved in the past decade.  
Specifically, these include the precautionary principle, the polluter pays principle, 
and the principle of intergenerational equity.  

 
Relating to Statements of Environmental Values  
 

2. It is recommended that ministries exhort staff to adhere to their Statements of 
Environmental Values (SEVs) and that the SEVs be posted in the workplace with 
the endorsing signatures of the current minister and deputy minister.  

 
3. It is recommended that SEVs be subject to a specified periodic review to ensure 

that they reflect current government environmental priorities and policies.   
 

4. It is recommended that the EBR be amended to set out more detailed requirements 
for SEVs and to include expectations that they be considered in making 
environmentally significant decisions, whether on a policy, Act, regulation or 
instrument.  
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Relating to Ministry Use of the Environmental Registry 
 

5. It is recommended that as a matter of general practice, ministries provide the 
public with longer comment periods on proposals by posting proposals earlier in 
the process of development, or in the case of environmental approvals, concurrent 
with other aspects of the approvals process.   

 
6. It is recommended that ministries be encouraged to make more use of the 

enhanced public participation provisions of the EBR for proposals that are 
controversial or of broad public interest.   

 
7. It is recommended that all significant environmental decisions, including all 

prescribed instruments, be traceable on the Environmental Registry, whether as 
regular notices or as exception notices that are promptly filed.  

 
8. It is recommended that instruments relating to an undertaking that is subject to the 

environmental assessment process not be exempted from normal posting as 
proposals on the Environmental Registry unless it is demonstrated by the 
proponent that there has been substantially equivalent public consultation on the 
nature and terms of that instrument.   

 
9. It is recommended that ministries be given explicit discretion to post regular 

Environmental Registry proposal notices for any instrument covered under s. 32 
of the EBR that, in the view of that ministry, deserves public input.  

 
Relating to Seeking Leave to Appeal to the Environmental Review Tribunal 
 

10. It is recommended that public access to the right to seek leave to appeal be 
improved by extending the deadline for filing a request for leave to appeal from 
15 to 20 days.  

 
Relating to the Office of the Environmental Commissioner 
 

11. It is recommended that in order to facilitate complete and accurate reports to the 
Legislature, the Environmental Commissioner be given the power, similar to the 
power given to the Ombudsman of Ontario, to require that ministry staff provide 
information or produce documents relevant to matters under review by the 
Commissioner.  

 
12. It is recommended that in order to protect the dignity and integrity of the Office, 

the EBR be amended to state specifically that the Environmental Commissioner 
and his or her staff cannot be compelled to give evidence in a court of proceedings 
of a judicial nature concerning information related to the Commissioner’s role or 
functions.   
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13. It is recommended that in order to engage the Legislature fully in the complex 
nature of environmental decision-making, a standing committee on the 
environment be struck for the purposes of receiving and discussing reports of the 
Environmental Commissioner and other concerns relating to the purposes of the 
EBR. 

 
14. It is recommended that a committee of the Legislature review the salary 

compensation of the position of Environmental Commissioner of Ontario.   
 
Relating to the Right to Sue for Harm to a Public Resource 
 

15. It is recommended that the EBR be amended to modify the test for bringing a 
court action regarding harm to a public resource so that it presents less of a barrier 
to potential plaintiffs seeking to bring such an action. 

  
16. It is recommended that the test in ss. 84(2) of the EBR be amended to require that 

a plaintiff in an action regarding harm to a public resource need only show that 
the ministry’s response failed to protect the environment adequately.    

 
 
Gord Miller, Environmental Commissioner of Ontario 
March 1, 2005  
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The Consultation Process 
 
In February 2004, Ontarians marked the tenth anniversary of the Environmental Bill of 
Rights (EBR).  This milestone provided an opportunity to look back on the first 10 years 
of implementing the EBR.  Overall, the EBR has been an important legal tool for 
protecting the environment in Ontario.  Ontario residents have been able to use the EBR 
to encourage government action to prevent environmental harm.  The tenth anniversary 
allowed us to consider ways to improve the EBR.  To accomplish this, the Environmental 
Commissioner of Ontario (ECO) undertook a 10-Year Review process that included: 
 

• pre-consultation through a questionnaire to seek feedback on the use of the EBR. 
• a report providing a summary and analysis of the results of the questionnaire. 
• a discussion paper on the potential for EBR law reform. 
• a law reform workshop hosted by the ECO. 

 
As a result of these initiatives, the ECO collected a large number of wide-ranging views 
as to how the EBR has worked so far, and what could be done to make it more effective.  
Most of those who participated in the pre-consultation questionnaire and the workshop 
emphasized many positive aspects of the EBR, noting in particular: 
 

• the important information available through searching the Environmental 
Registry. 

• the information and analysis on a broad range of topics in the clear, concise and 
readable ECO annual reports. 

• the reporting, education and special powers of the Office of the Environmental 
Commissioner. 

 
Many respondents were in agreement that the EBR had achieved in part what it was 
created to do.  The Environmental Registry and Environmental Commissioner’s office 
were described as the “obvious successes of the EBR.” 
 
The purpose of this report is to synthesize many of the comments and suggestions 
received through the 10-Year Review, and to offer the ECO’s suggestions on ways 
forward. 
 
Through the 10-Year Review process, the ECO generated and received many other 
valuable suggestions and comments beyond those highlighted in this paper.  These are  
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contained in the following documents and were included as appendices to the 
consultation version of this paper: 
 

• ECO 10 Year Review of the EBR: Results of the Pre-Consultation Questionnaire 
(“Pre-Consultation Report”) 

• The Environmental Bill of Rights at 10: The Potential for Reforming the Law 
(“Law Reform Paper”) 

• EBR Law Reform Workshop, June 16, 2004 – Meeting Report (“Workshop 
Meeting Report”) 

 
The comments and recommendations in this report must be viewed together with these 
other documents for context and background.   
 
This synthesis paper was first published in November 2004, and the ECO undertook 
broad consultation on the paper from November 10, 2004, to January 24, 2005.  Eight 
comments were received.  Most of those who commented during this consultation period 
were generally in agreement with the key concepts in the paper.  In particular, there was 
considerable support for making the Statements of Environmental Values more 
meaningful and improving the effectiveness of the Environmental Registry.  Also, there 
were a number of commenters who agreed that the principles of the EBR should be 
updated and that the ECO should not be compellable as a witness.  There was strong, 
although not unanimous, support for requiring that instruments related to the 
Environmental Assessment Act not be exempted from the EBR and the Registry, for 
expanding the powers of the ECO, and for some form of participant funding.   
 
In this report, the ECO hopes to offer, for the government’s consideration, a summary of 
the best ideas and advice generated by stakeholders and received by the ECO through the 
10-year review process.  The significant points of discussion were as follows: 
 
1. Updating the Principles underlying the EBR 
 
Widely held principles about environmental protection have continued to evolve over the 
past decade.  Recent Supreme Court of Canada jurisprudence has recognized new 
environmental values in principles such as the precautionary principle, the polluter-pays 
principle and the principle of intergenerational equity.  At present, these new principles 
are not reflected in the EBR.   
 
One way to promote these principles through the EBR would be to require each ministry 
to explain in its Statement of Environmental Values (SEV) how these principles are 
considered and applied in decision-making within the ministry.  This could be 
accomplished by incorporating these principles within the purposes of the Act listed in 
s. 2.  To give further force and power to these new legal principles, the government might 
wish to review all of the processes in the EBR to ensure these principles are followed.  
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2. Making Statements of Environmental Values Meaningful 
 
Currently, SEVs are vague and outdated, and have little impact on decision-making in the 
ministries.  It would be desirable to strengthen SEVs and ensure that they are integrated 
into ministry decision-making so that they become effective and meaningful.  This might 
require legislative amendments to the EBR to set out more detailed requirements and 
expectations for SEVs.  SEVs could be given higher status and more prominence within 
the ministries.  They also could be changed to include clear goals and measurable targets 
so that they truly guide ministry decision-making, and so that progress may be measured 
against SEVs and reported on by the ministries.1  
 
Many private corporations use corporate guidance documents to ensure that the 
environment is considered in planning and managing their businesses.  Within the 
corporations, these guidance documents are given a great deal of prominence by senior 
officials.  In the same way, SEVs could be promoted internally within the ministries; their 
importance would be highlighted for staff if the minister and deputy minister were to sign 
off on the ministry SEV each time it is renewed in order to signal their commitment to 
the principles in the SEV.  
 
In corporate guidance documents, specific and measurable targets are set, and 
corporations report on their progress to shareholders in annual environmental reports.  
This provides for accountability through measurement and reporting against set 
benchmarks.  Such corporate guidance documents provide a useful model for SEVs.2   
 
Responsible private companies use environmental management systems to ensure they 
have good management practices that protect the environment. These include setting 
objectives and goals, developing procedures to achieve the objectives and goals, and 
identifying and training staff who are responsible for meeting and maintaining 
environmental standards.  Companies use different terminology to describe these 
environmental management systems.  For example, Dow Canada has developed 
Sustainable Development Guiding Principles, and has set Environmental, Health and 
Safety goals that are tracked in annual and quarterly reports.  Another company, Alcan 
Inc., produces a Sustainability Report each year on its Sustainability Framework. 
 
SEVs could be similar to these corporate guidance documents in providing specific and 
measurable commitments as to how the purposes of the EBR will be applied and 
integrated with other considerations when the ministries make environmentally 
significant decisions.  Ministries should be able to regularly measure and report on their 
performance on these commitments. 
 
To ensure that SEVs reflect current government environmental priorities and policies, it 
would be desirable for each ministry to periodically review, republish and recommit to its  
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SEV.  One option would be to amend ss. 10(1) of the EBR, which provides that a minister 
may amend a ministry’s SEV “from time to time.”  For example, this subsection could be 
amended to require a set periodic review of each ministry’s SEV, possibly every five 
years.3   
 
The EBR could also be amended to add an explicit requirement that ministries must 
consider the ministry SEV when making any environmentally significant decision, 
whether on a policy, Act, regulation or instrument.  Currently, MOE operates under a 
policy of not considering its SEV when making decisions on instruments, even those 
prescribed for the purposes of the EBR.4   
 
3. Improving the Effectiveness of the Registry 
 
In some cases, the public is frustrated by minimum comment periods for important or 
complex environmental decisions.  The public consultation function of the Environmental 
Registry could be improved if members of the public were provided consistently with 
longer comment periods on significant proposals.  This could be achieved in most cases 
without adding delay to the process of approving an instrument, policy, Act or regulation 
by posting the proposals earlier in the process, concurrent with other aspects of the 
approval process.5   
 
Better access to background documents, through links in the proposal notices to 
electronic copies of draft instruments or policy documents, would facilitate comments on 
Registry proposals.  While many documents are already made available in this way, the 
EBR could be amended to ensure that the most pertinent background documents be made 
available as electronic attachments to Registry notices.6   
 
In order for members of the public to provide informed comment on Registry instrument 
proposals within a short time period, it would be helpful if notices provided better 
descriptions of the instruments.  Proponents are required to submit information describing 
proposals to be published on the Registry.  Ministries could ensure that these descriptions 
provide a clear and comprehensive description of a proposal, are written in plain 
language, and include an explanation of the actual environmental consequences of a 
proposal.  It would be helpful for ministries to exercise quality control over the 
descriptions provided by proponents.  This may require the ministries to modify their 
guidance documents for proponents, and may require training of ministry staff. 
 
It would also be beneficial if ministries made more use of the enhanced public 
participation provisions in the EBR.  The Act currently provides for the use of public 
meetings, and for bump-ups from Class I to Class II instruments that may extend 
comment periods.  Thus far, there has been minimal use of these provisions; more 
extensive use of the provisions by the ministries might result in fewer applications for 
leave to appeal. 
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4. Providing Clarification through Exception Notices  
 
The ECO receives many inquiries as to why certain instruments have not been posted on 
the Registry.  This problem could be addressed by ensuring that all prescribed 
instruments receive some form of notice on the Registry, whether as regular notices or 
exception notices.  Although there are several different kinds of exceptions to the notice 
requirements under the EBR, only emergency exceptions under s. 29 and exceptions due 
to equivalent public participation under s. 30 require an exception notice on the Registry.  
There is currently no requirement that the public receive notice of other types of excepted 
decisions such as those covered under the Environmental Assessment Act (EAA).  This 
leads to a great deal of confusion and uncertainty about the status of certain decisions.  
More exceptions should be subject to Registry notices to ensure that all environmental 
decisions are traceable. 
 
It would be desirable if exception notices were posted as soon as reasonably possible 
after a decision is made on instruments that the public might otherwise expect to be 
classified, but which are exempted by O. Reg. 681/94, the EBR instrument classification 
regulation.7  
 
An exception notice also could be posted where there is an exception for an instrument 
due to equivalent public participation under s. 32 of the EBR.8 
 
Finally, exception notices could be posted for instruments that implement decisions under 
the EAA or tribunal decisions under s. 32, or implement a budget or economic statement 
under s. 33.9  
 
5. Refining the Relationship between EBR and EAA Consultation Processes 
 
The ECO is concerned that EAA consultation processes are not consistently comparable 
to those provided by the EBR.  By applying the s. 32 exception broadly, ministries are 
depriving the public of their right to notification and comment on many instruments that 
affect Ontario’s environment.  This issue is discussed in depth in the Law Reform Paper, 
pages 3 to 8.  A number of possible solutions to this problem are discussed in that paper, 
and some are presented here. 
 
Ss. 32(1)(b) of the EBR allows an exception to the requirement to give notice on the 
Registry of proposed instruments that would be a step toward implementing an 
undertaking approved by a decision made under the EAA.  However, it would be 
preferable that instruments implementing an environmental assessment (EA) undertaking 
not be subject to the ss. 32(1)(b) exception unless the proponent is able to demonstrate 
that public consultation on that undertaking was similar to that required by the EBR 
(including province-wide public notice and an opportunity to comment to the ministry 
issuing the instrument).  Ss. 32(1) currently lacks the requirement in s. 30 of the EBR that 
an exception be available only where there has been another process of public 
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participation that was “substantially equivalent.”  Alternatively, ss. 32(1)(b) could be 
removed from the EBR altogether to ensure adequate public notice in all cases, and to 
allow new technical information to be considered.  The existing provision exempts 
undertakings that may have been approved under the EAA many years ago and that 
deserve fresh public scrutiny.10 
 
Ss. 32(2) provides an exception for instruments that implement undertakings exempted 
from undergoing an environmental assessment by a regulation under the EAA.  While the 
exemption of undertakings by a ministry or public body from the requirements of an 
individual EA may be reasonable, further excepting the instruments that carry out these 
undertakings from the notice and appeal provisions of the EBR means that many 
important environmentally significant decisions are made without any formal 
requirement for public consultation.  Ss. 32(2) could be eliminated, allowing these 
instruments to become subject to the EBR.11  
 
It could also be valuable if ministries were given the explicit discretion to post regular 
Registry proposal notices for any instrument covered under s. 32 that, in the view of the 
ministry, deserves public input.12 
 
6. Increasing Access to Applications for Leave to Appeal 
 
S. 40 of the EBR requires that an application for leave to appeal be received no later than 
15 days after notice of the ministry decision is given on the Environmental Registry.  
This requirement has been recognized as a tight deadline and a significant barrier to 
applying for leave to appeal.  There would be merit in extending the deadline for seeking 
leave to appeal from 15 to 20 days.13  
 
Also, tribunals could be given specific discretion to extend the deadline for leave to 
appeal beyond the minimum in circumstances where a decision notice did not give 
adequate notice, or where it is otherwise just to do so.14  
 
Some of those who commented on the November 2004 discussion paper supported 
extending the deadline for applications for leave to appeal from 15 to 20 days, although 
one commenter expressed disagreement with giving the tribunal the discretion to extend 
that time frame.  Another commenter made a number of related recommendations that 
would further increase public access to the right to seek leave to appeal. 
 
7. Expanding ECO Powers 
 
While the ECO has the power to employ an examination under oath when necessary, the 
EBR does not provide any other, less cumbersome, powers to assist in carrying out the 
ECO’s mandate and responsibilities.  When requesting information from ministries, the 
ECO must rely on voluntary cooperation unless willing to use the power of examination 
under oath. 
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The ECO could be given the power, similar to that of the Ombudsman, to require 
ministry staff to provide information or produce documents relevant to matters under 
review by the ECO.  This would allow the ECO guaranteed access to ministry 
information needed to review ministry decisions and ministry compliance with the EBR.15   
 
Prior to 1999, the Environmental Commissioner and other officers of the Legislature 
were paid a salary comparable to salaries paid to deputy ministers in the Ontario civil 
service.  This was hastily changed in 1999 so that Cabinet set salaries, although this 
change was quickly reversed for the Provincial Auditor.  Beyond the issue of appropriate 
remuneration, it is important that officers of the Legislature have the stature and respect 
of government officials to carry out their duties effectively.  There was support at the law 
reform workshop for returning the Commissioner’s salary to a deputy minister level.  The 
ECO believes that this issue requires further study by the Legislature.16   
 
8. Clarifying ECO Compellability 
 
The ECO is concerned that attempts to engage the Commissioner and ECO staff as 
witnesses in legal proceedings may foster a negative perception of the ECO’s 
impartiality.  It would be helpful if the EBR stated explicitly that the Commissioner and 
ECO staff cannot be compelled to give evidence in a court or a proceeding of a judicial 
nature concerning information related to the Commissioner’s role or functions.  Similar 
provisions protect other officers of the Legislature.17   
 
9. Engaging the Legislature 
 
Under Standing Order 106(f) of the Legislative Assembly of Ontario, the Standing 
Committee on the Legislative Assembly is empowered to review and consider the 
Ombudsman’s reports.  When the Ombudsman releases an annual report, he or she 
appears before this Committee to explain and answer questions about the content of the 
report.  
 
In order to engage the Legislature fully in the complex nature of environmental decision-
making, a standing committee on the environment could be struck for the purposes of 
receiving and discussing reports of the Environmental Commissioner and other concerns 
relating to the purposes of the EBR. 
 
10. Reconsidering the Test for a Harm to Public Resource Action 
 
While potential barriers for bringing an action in harm to a public resource under s. 84 of 
the EBR have been raised as a significant issue, there are strongly held opposing views on 
this question.  Environmental lawyers who represent residents and environmental groups 
are extremely concerned that the tests to be met before bringing a s. 84 action are too 
onerous, and that this part of the EBR is essentially useless because it does not work 
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effectively in its current form.  These opinions were expressed repeatedly at the Law 
Reform Workshop.  At the same time, other stakeholders expressed the view that the EBR 
Task Force had envisioned s. 84 as a last resort, so it is not surprising that it has been 
used infrequently.  In the opinion of these stakeholders, s. 84 should not be amended to 
make access to the courts easier. 
 
Although the government must decide which approach it will take with respect to s. 84, 
the ECO has developed some options for reform.   
 
The ECO is concerned that the test for bringing an action in harm to a public resource is 
too strict because the plaintiff is required to show both that the defendant has contravened 
or will imminently contravene a prescribed Act, regulation or instrument, and also that 
significant harm to a public resource has been, or will imminently be, caused.  The test 
could be amended so that it presents less of a barrier to potential plaintiffs seeking to 
bring an action.  This might be accomplished by shifting the onus in relation to 
significant harm.  Currently, the onus is on the plaintiff to show that there is or will be 
significant harm to a public resource.  It could be shifted to the defendant, who would 
have to show that no significant harm has or will be caused.18  
 
The EBR currently requires that a plaintiff in an action under s. 84 has applied for an 
investigation into an alleged contravention under Part V and either has not received a 
response within a reasonable time, or has received a response that is not reasonable.  
Potential plaintiffs have seen this requirement as onerous and an additional barrier to 
launching an action in harm to a public resource.  This requirement could be modified so 
that the plaintiff would need to show that the ministry’s response failed to adequately 
protect the environment.19   
 
Because of the current architecture of the Act, any potential amendment to the action in 
harm to a public resource in s. 84 will be very complex and necessarily lead to other 
changes in related sections of the EBR.  The ECO will continue to study and consult on 
potential reforms to s. 84. 
 
The consultation process the ECO conducted on the November 2004 discussion paper 
indicated that revisions to this part of the EBR continue to be a controversial issue and 
evoked strikingly opposing views.  One commenter expressed strong opposition to any 
changes to s. 84 of the EBR, stating: 
 

This section was designed and included as a last resort and it was agreed that 
steps to get there should be onerous.  To date the design has achieved the intended 
outcome.  The primary purpose of the EBR is to engage stakeholders in a 
consultation process, that if done properly, will produce better decisions.  An 
equally important element in the processes designed in the EBR was to hold 
government accountable for their environmental responsibilities.  The last step, 
and only after the hurdles were overcome, would be to initiate litigation.  Any 
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softening of the requirements in this area will ultimately lead to degradation of the 
whole purpose of the EBR.  If changes are considered in this area the Taskforce 
should be reconvened to review all the provisions of the law. 
 

In contrast, a large environmental group strongly supported extensive changes to this part 
of the Act, and provided nine detailed recommendations for reform.  These included the 
following: 
 

• removing ss. 84(2)(a) and (b) from the EBR to dispense with the requirement to 
show a contravention of an Act, regulation or instrument as well as the 
requirement to show “significant” harm; 

• removing ss. 84(7) which precludes the bringing of class proceedings; 
• providing that once the plaintiff has shown a prima facie case of contravention 

under s. 84, the onus of proof under ss. 84(8) ought to be shifted to the defendants 
to prove that its action will not result in harm to a public resource; 

• basing the irreparable harm and balance of convenience portions of the test for an 
injunction under s. 92 on the true environmental cost of harm to a public resource 
and not calculated in traditional economic terms; and 

• including the financial resources of the plaintiff in the factors affecting costs 
under s. 100. 

 
The Ontario Legislature may wish to take a close look at the opposing positions if it is 
considering changes to the EBR. 
 
11. Considering Participant Funding for EBR Proceedings 
 
The EBR currently does not include provisions for participant funding for groups or 
individuals.  It is often financially prohibitive for individuals to pursue their rights under 
the EBR if that involves court or tribunal proceedings or the employment of expert 
assistance.  In recent years, as financial support and resources have decreased, it has also 
become increasingly difficult for environmental non-governmental organizations 
(ENGOs) to engage the processes provided by the EBR. 
 
This may be an appropriate moment to consider introducing some form of participant 
funding under the EBR, perhaps as a pilot project.  Such funding could assist individuals 
and ENGOs in participating more effectively in environmental decision-making through 
the rights in the EBR.   
 
Proponents and financers of projects with potentially negative environmental impacts 
understand the importance of predictability in approvals processes.  There is some 
suggestion that proponents may be willing to provide participant funding if it increases  
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the predictability that accompanies a thorough airing of all technical issues of concern, 
and a meaningful public consultation process.  Government funding may also be 
appropriate in some circumstances.20   
 
Conclusion 
 
Many other issues have been raised over the course of the 10-Year Review process.  The 
process showed that the EBR has enhanced public participation rights, and has improved 
the transparency of environmental decision-making.  Other important comments and 
suggestions are contained in the three background documents that are referenced in this 
paper.   
 
                                                 
Endnotes 
 
1 See ECO 10 Year Review of the EBR: Results of the Pre-Consultation Questionnaire (“Pre-Consultation 
Report”), pp. 13-14. 
 
2 See EBR Law Reform Workshop, June 16, 2004 – Meeting Report (“Meeting Report”), pp. 12-13. 
 
3 See The Environmental Bill of Rights at 10: The Potential for Reforming the Law (“Law Reform Paper”), 
p. 19. 
 
4 See Meeting Report, p. 33; Law Reform Paper, pp. 19-20. 
 
5 See Pre-Consultation Report, p. 8. 
 
6 See Meeting Report, pp. 13-14, Pre-Consultation Report, p. 8. 
 
7 See Law Reform Paper, pp. 2-3. 
 
8 See Law Reform Paper, pp. 6, 8. 
 
9 See Law Reform Paper, p. 23; Meeting Report, p. 32. 
 
10 See Law Reform Paper, pp. 6-8. 
 
11 See Law Reform Paper, pp. 5, 8. 
 
12 See Law Reform Paper, p. 8. 
 
13 See Law Reform Paper, pp. 11-12. 
 
14 See Law Reform Paper, pp. 11-12. 
 
15 See Law Reform Paper, pp. 13-14; Meeting Report, p. 41. 
 
16 See Law Reform Paper, p. 25; Meeting Report, p. 41. 
 
17 See Law Reform Paper, pp. 12-13. 
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18 See Law Reform Paper, pp. 15-16. 
 
19 See Law Reform Paper, pp. 16-17; Meeting Report, p. 36. 
 
20 See Meeting Report, p. 27-28. 
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